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TO   THE   Til  1 1: D    EDITION 

this  book,  as  I  formerly  defined  it,  is  lo 

nuiki  M  ami   the  leading  feature!  of  the 

tv.il  pp.;  ! liable  to  a  reader  who 

is  without  K\L  >u%  l"it   is  willing  to  take  some 

[*ins  to  understand.     It  does  not  aim  at  being  a 

val  manual,  and  therefore  many  things  that  take 

in    important   place    in   counsel's  chambers  and   the 

tor's  office,  such  as  the  Conveyancing  Acts  and  the 

d  Land  Acts,  are  purposely  treated  with  great 

ty.     Collateral  topics  such  as  local  taxation,  death 

duties,  and  game  laws,  were  and  are  omitted  simply 

because  there  was  no  room  for  them. 

Research  has  done  much  to  the  history  of  the  law, 

and  legislation  to  the  modern  law  itself,  in  the  eight 

yean  that  have  passed  since  the  second  edition  was 

issued.     The  present  revision  is,  for  divers  reasons,  less 

thoroughgoing  than  I  could  hare  wished ;  but  I  trust 

that  few  serious  errors  remain,  and   that  no   recent 

•os  of  general  importance  have  been  overlooked. 

I  have  found  it  necessary  to  rewrite  a  good  deal  of  the 

chapter  on  early  customary  law,  to  alter  much  of  the 

.  and  to  add  a  wholly  new  note  on  the  Origins 


\\\\  \\vs 

"f  the  Manor,  in  order  to  keep  the  antiquarian  j-.m 
abreast  of  the  present  state  of  scholarship.  Perhaps  we 
do  not  know  much  more  about  tin-  Anglo-Saxon  period 
than  we  did  a  dozen  years  ago  (ex<  :  on  some 

points  we  really  know  less  than  we  supposed) ;  but  of 
the  Anglo-Norman  and  Angevin  periods—  to  Mr. 

Seebohm,  Mr.  Vinogradoff,  Mr.  Maitland,  Mr.  limn,,!. 
and  Dr.  Licbcrmann — we  do  know  a  good  deal  more 
both  positively  and  nr-a lively. 

At  some  points  I  have  now  ventured  to  refer  for 
proofs  or  details  to  the  History  <•'  /.'/ »ilish  Law  before 
the  Time  of  Edward  /.,  lately  puMished  by  Mr.  Mait- 
land and  myself. 

Tin-  dedication  to  the  Bishop  of  Oxford  n main-  in  its 
original  form  in  memory  of  the  too  short  time  for  uhi< -li 
I  had  the  honour  to  be  his  colleague  as  a  professor  in 
the  University.  I  P. 


LINCOLN'S  INN,  December  1895. 
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laws  and  usages  which  govern  the  tenure  of  land 
i  gland  are,  as  a  whole,  unique.  Our  land  system 
it  commonly  « .ill.-.l  tVmlal,  sometimes  by  persons  who 
use  the  word  as  a  disparaging  epithet  without  any  clear 
notion  of  what  it  means.  This  is  not  in  itself  wrong, 
(nit  it  conveys  a  most  imperfect  >i  the  number 

ami  vari.-ty  «>i  tin-  intliu-mvs  that  have  made  our  land 
laws  what  they  ace.  The  statement  and  the  belief 
inij'lu-.l  in  it  are  so  inadequate  as  to  be  misleading. 
Almost  every  pos>  1  of  ownership,  and  almost 

possible  relation  of  owners  and  occupiers  of  land 
to  the  State  and  to  one  another,  have  at  one  time  or 
or  existed  in  England,  and  left  a  more  or  less  con- 
•us  mark  in  the  composite  structure  of  the  English 
law  of  real  propei  have  to  follow  out  a  long 

story  before  wo  can  understand  how  much  and  how 
lalism  abides  in  the  present  state  of  things, 
arc  still  in  force  many  local  customs  and  rights 
I  known  to  date-  nature  in  all 

and  in  tlu-ir  actual  origin  in  many — from  a  time 

B 
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the  feudal  system  was  unheard  of,  and  indeed 
\\hen  private  property  in  land,  as  we  now  understand 
it,  was  a  struggling  novelty.  The  main  body  of  the 
technical  expressions  of  the  law,  and  of  the  technical 
habit  of  thought  \\hich  they  preserve,  is  d»-ri\ed  from 
feudalism;  but  this  feudalism  has  been  deeply  modified 
by  circumstances  peculiar  to  England.  In  Scotland  tin- 
feudal  system  grew  to  its  full  development  with  little 
interference,  if  any,  from  legislation  ;  and  the  forms  of 
Scottish  land  law  still  p  •  he  system  in  great  com- 

?€  purity.  I leie  legislation  has  constantly  int.i 
.  and  its  effects  ha\e  been  to  produce  radical 
changes.  These  changes  have  not  always  been  such  as 
the  Legislature  intended;  in  one  or  two  material  in- 
stances the  effect  has  been  the  \ery  opposite  of  that 
which  was  aimed  at.  One  celebrated  measure  of 
11  «ii rv  YIII.'s  reign,  the  Statute  of  Uses,  was  pa-ed  in 
ord«r  to  restore  the  ancient  simplicity  and  notoriety  of 
titles  to  land,  though  more  in  the  interest  of  the  Cr<>\\  n 
and  other  great  lords  than  in  that  of  the  public.  The 
object  of  the  statute  was  before  long  defeated  by 
judicial  construction.  Hut  it  did  not  remain  im.pcia- 
tive;  it  had  other  and  quite  unexpected  results.  Tin- 
first  was  to  make  the  transfer  of  land,  without  any  act 
or  ceremony  for  securing  publicity,  far  easier  than  it 
had  ever  been  before.  The  second,  worked  out  in  the 
days  of  the  Commonwealth  and  the  Restoration  by  the 
in.u'rmiity  of  two  or  three  lawyers,  was  to  introduce  tin- 
method  of  strict  settlement  of  landed  property  whiYh 
is  practised  by  a  great  proportion  of  landowners  to  this 
day.  Thus,  as  we  shall  see  more  fully  hereafter,  a 
measure  intended  to  compel  notoriety  and  simplicity 
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became  the  chief  instrument  of  tocreey  and  complica- 
tion.    Turning,  on  the  other  hand,  from  the  title-  and 
tenures  of  owners  to  the  relation  between  owners  and 
occupiers,  we  find  this  resting  to  a  great  extent  on 
something  thoroughly  opposed  to  feudal  ideas — namely, 
the  modern  economical  conception  of  land  as 
of    commerce   which,    UU  any  other   comm««i 
bought,  sold,  and  Inn  ices  regulated  by  corn- 

In  the  case  of  town  dwelling-houses,  and 
1 -in Mings  used  for  trade  or  manufacture,  this  view  is 
carried  out  to  it*  full  extent,  and  the  relation  between 
Kindlon!  and  14-nant  is  ;i  purely  commercial  one.  A* 
to  farm -holdings,  it  is  still  otherwise  in  most  esses, 
owing  to  th«-  MII  vival  of  usages  and  habiu  which  we 
may  in  a  loose  way  call  feudal  if  we  please. 

Thus  our  system  of  landed  property  is  a  structure  of 

the  most  complex  and  heterogeneous  kind.     So  great  is 

the  technical  complication  and  difficulty  of  our  laws  on 

the  subject,  that  within  tin-  special  studies  of  the  legal 

profession  the  study  of  them  is  a  speciality  of  itself. 

among  accomplished  lawyers  the  number  of  those 

who  are  well  versed  in  real  property  law  is  but  small ; 

the  number  of  those  who  know  the  history  of  the  law 

is  a  smaller  one  still.  v  years  ago  learned 

persons   might  be   f<>und.   >m-h  as  the   late  Lord   St 

Leonards,  who  seriously  ma  com  plica- 

ti.-M  \va>  in.-\  i:.i!.l.-.  ar-i  \\..-  indeed  only  a  mark  of  per- 

uuiehinery.       Few  perx.n,.  if  any,  can  be 

I  to  maintain  it  n«.\\.      I'.ut  this   \.jy  rom plication 

\\hii  h  calls  for  am>  is  one  of  the  chief  obstacles 

in   the  way  of  amend  ing  made.     The  whole 

h  a  mystery  to  laymen  that,  though  they 
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may  know  som<  thin^  is  amiss,  they  cannot  tell  where 
the  remedy  should  begin,  and  «!..  not  knoil  what  to  ask 
for.  Among  lawyers  a  considerable  number  are  hostile 
to  change,  and  a  greater  number  iiuliilemit.  Those 
who  make  the  shoe  do  not  fed  it  pinch,  and  tlm,,-  who 
feel  it  pinch  do  not  know  how  shoes  are  made.  It  has 
often  been  said  that  in  no  country  an-  landowners  so 
ignorant  of  their  legal  position  or  so  dependent  on  Ic^al 
ad\irc  as  in  Midland  :  and  I  believe  it  cannot  l»c  con 
tradicted.  A  century  or  two  ago  country  -•  ntl.  UK  n 
commonly  had  sonic  little  knowledge  of  the  law  of  pro- 
perty; three  centuries  ago  they  had  a  good  deal,  as  we 
may  learn  from  Shakespeare;  now  they  seldom  ha\e 
any  unless  they  have  practised  at  the  Bar.  It  would 
seem,  therefore,  worth  a  serious  effort  to  overcame  or 
l>reak  down  in  some  fashion  the  barrier  between  the 
minds  of  lawyers  and  laymen  which  is  apt  to  make  dis- 
cussion between  them  a  game  of  cross  purposes.  How 
this  can  best  be  brought  about  is  a  knotty  «|n- 
Statements  made  in  the  proper  technical  terms  an-  in 
danger  of  not  being  understood,  or,  what  is  worse,  bein^ 
misunderstood;  while  for  those  who  are  once  I 
tomed  to  the  use  of  such  terms  it  is  far  from  easy  to 
state  the  same  facts,  even  in  the  most  general  outlines, 
in  language  to  be  understood  by  all  men,  and  yet  accu- 
rate as  far  as  it  goes.  One  common  method  of  popular 
exposition,  not  only  in  law  but  in  ot! 
is  to  give  loose  or  insufficient  explanations  of  the  term- 
of  art,  and  then  use  the  terms  as  if  the  reader  had 
enabled  really  to  understand  them.  This  is  the  most 
dangerous  way  of  all,  being  by  so  much  worse  than 
those  which  lead  to  mere  bewilderment  as  false  know- 
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ledge  is  worse  than  ignorance,     i  kind 

xwerable,   prwrniu  loose   talk   about 

11     nbotllf 

in.. nth*    of    people   w)  •    easily    know   bettor. 

Serious  and  capable  writers,  Mr.  George  Brodrick  and 
some  others,  have  done  something  to  provide  a  remedy. 
:  economical  questions  has  left 
them,  as  a  rule,  hardly  room  enough  to  show  dearly 
an.  I  plainly  the  legal  composition  of  our  land  system. 
Now  the  whole  structure,  as  we  have  just  said,  and  as 

•it*  out   in  a  notable  passage  < 

book,  is  a  result  of  many  successive  accretions,  and 
those  not  of  a  natu  I  •   •  .        • 

been  produced  1-y  .K-lilM-rut.-  |aj  ..-t  l.y  th<- 

moons  growth  of  custom.     Hrinv   it   cannot  be 
understood   by  it-  .«ic  coherence, 

an<i  no  or^.iii  let,     It  is  a  series  of  historical 

becomes  ii.t.-lli-iM'-  only  in  the  light  of 

its  historical  c<m<im  And  thU  is  not  less  the  case, 

hut   ratlin    the  more  so,  when  the  persons  desiring  to 

:-tuml  it  are  view  -m  the  outaide  and  are 

h  its  details.  Our  aim  therefore  will  be, 
so  far  as  our  skill  reaches  and  th<>  thing  can  be  done  on 
so  small  a  scale,  to  disentangle  the  several  historical 
elements  that  go  to  make  up  our  n  njlish  real 

property  law. 

Let  us  imagine  ourselves  placed  on  some  commanding 
jM.int  uithin  th.-  iK.undaries  of  a  great  English  estate, 

:ts  mansion-house  and  its  park,  its 
and  iMistures,  its  woods  and  wastes.     Over  against  us 
there  rises  an  open  hill,  covered,  it  may  be,  with  l.ril 
liant  gone  and  heather  in  their  season,  and  fringed  and 
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crested  with  wild  woods.      '1  open  and  common 

lands,  over  whirh  many  persons  have  rights  of  putting 
so  many  beasts  to  graze,  of  cutting  turf  and  underwood 
f«»r  the  use  of  their  habitations,  and  the  like,  according 
to  the  custom  of  the  country  and  place.  Such  rights 
were  explained  by  our  law-books,  until  t|iiite  recently, 
so  as  to  make  them  fit  into  a  complete  feudal  theory 
of  land-holding.  They  were  supposed  to  have  Keen 
granted  by  the  lord  of  the  manor  to  his  tenants,  or  to 
have  grown  up  within  his  domain  l.y  way  of  sufferance 
and  usage,  till  the  long-continued  approval  of 
lonN  passed  from  a  matter  of  favour  into  a  matter  of 
right.  This,  or  something  like  it,  may  sonn -tiin. •>  have 
happened.  Hut  in  general  the  true  history  is  just  tin- 
other  way.  The  people  who  exercise  rights  of  con  in  ion 
exercise  them  by  a  title  which,  if  we  could  only  trace  it 
all  the  way  back,  is  far  more  ancient  than  the  lord's. 
Their  rights  are  such  as  belonged  to  the  members  of  a 
township  or  agricultural  community  long  before  the  legal 
theory  of  manors  and  lords  of  the  manor  was  heard  of. 
Perhaps  there  are  also  parcels  of  Lammas  land  in  tin- 
neighbourhood — fields  which  are  enclosed  and  cultivated 
part  of  the  year,  and  during  the  other  part  thrown 
open  for  the  common  use  of  the  several  occupiers,  or 
(as  is  more  likely  to  be  the  case)  of  a  larger  class  of 
persons.  Such  arrangements  are  relics  of  the  time 
when  separate  ownership  of  land  was  in  its  infancv. 
These  and  other  ancient  communal  rights  are  often 
vested  in  the  inhabitants  of  the  parish,  which  may  well 
be  thought  to  represent  a  still  older  community,  and  to 
preserve  in  such  lingering  usages  some  traces  of  its 
original  constitution.  Kxamples  of  them  ! 
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nut. -I,  ii  the  but  few  generation 

steady  progress  of  enclosures,  1  1  not 

uncommon.     Between  our  imagined  post  and  the  waste 
l.ui  i  there  lies  a  stretch  of  cultivate,  i  .  occupied 

..'  or  more  farmers.  They  may  h-.l-l  under  leases 
for  a  considerable  term  of  years,  or  only  from  year  to 
year,  but  in  tin*  Un.-i  case  they  may. 

iistancos,  enjoy  a  good  deal  of  practical  security  in 

iny  case  their  legal  ooi> 

HP -lorn  and  simple  kind.     It  was  barely  pro- 
fur  in  tho  economy  of  the  feudal  system,  an«l  i« 

ho  mysteries  of  the  law  of  real 

A  leaseho  'Test    in   his   farm   is  dealt   with,  in 

ease  >  ith  \\itl  v  will,  in 

exactly  tho  same  way  as  his  interest   in  tin-  *t<> 
tho  farm,  or  money  in  th<>  funds,  or  any  other 

language  of  the  law  it  is  personal, 

ami   imt   real  estate.     The  h   we 

spoken  affect  him  only  through  hi*  landlord,  in  so 

far  as  they  tie  the  lan-11-.i.U  hand*  in  d«-alinu'  with  the 

ami    impi"  property.     Nearer    to   us, 

again,  at  the  foot  of  the  park,  is  a  little  home-farm, 

ii   hand  and  managed  by  an  agent  lord's 

imini-diatr  iM-hall.      This  methyl  of   cultivation  wa 

prevailing   one  for  a  considerable  part  of   the  Middle 

Ages.     We  now  meet  with  it  in  Kn^land  only  as  an 

exception;   sometimes  it  is  a  luxury,  sometimes  an  ex- 

-mm -times  the  necessity  of  a  bad  season. 
•-v  let  us  turn  to  the  park  and  the  manor-house 

cnt  and  i.  1  of  depras* 

•unity  has  beet.  •  n*r  for  Undloitls  to  kr«p 

their 
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itself,  which  may  fill  the  foreground  of  our  imaginary 
landscape.  The  lord  of  all  this  is  himself  a  tenant. 
though  not  in  tin-  popular  sons..,  <>r  to  much  pr. 
effect  His  lands  arc  held  of  the  Crown.  Of  perhaps  of 
some  other  superior  who  himself  holds  of  the  Crown. 
His  predecessors  before  the  Commonwealth  time  ., \\-nl 
rent  or  services,  or  both,  and  were  subject  to  a  variety 
of  occasional  dues  and  payments,  some  of  them  of  a 
•:<nis  kind.  They  were  bound  to  follow  tin-  kin.i: 
or  other  over-lord  when  he  went  forth  to  war,  and 
bring  with  them  a  specified  armed  force,  or  pay  for  the 
maintenance  of  its  equivalent.  The  feudal  dues  and 
services  have  been  abolished  ;  but  ancient  money-rents, 
technically  known  by  various  names,  and  redm-ed  to  a 
nominal  amount  by  the  changes  that  have  taken  place  in 
the  standard  of  the  coinage  and  the  value  of  the  pi 
metals,  often  survive  to  this  day.  Some  ancient  rents 
arc  not  in  money  but  in  kind.  The  city  of  London  still 
pays  to  the  Crown  certain  horse-shoes  and  nails  as  the 
rent  of  a  piece  of  land  in  the  parish  of  St.  Clement  I 
once  granted  by  the  king  to  a  farrier,  and  a  fajr.L 
the  rent  of  some  waste  lands  in  Shropshire.1  In  some 
cases  the  Crown  is  entitled  to  receive  some  weapon  of 
war.  or  part  of  warlike  equipment — a  sword,  a  banner. 
a  pair  of  Cloves,  or  spurs.  Once  or  twice  these  ancient 
tenures,  which  were  esteemed  peculiarly  honourable. 
have  been  imitated  in  modern  times  on  the  occasion  of 
public  grants  for  distinguished  military  services.  But 

1  These  rents  are  now  receive]  l,y  the  Queen's  Rcmembrai 
few  days  before  the  beginning  of  Michaelmas  term.     Tin-  payim-nt 
has  for  more  than  150  years  become  merely  ccrpmoni.il.  tlip  same 
hone-shoes  and  nails,  preserved  in  the  Queen's  Reni<inl 
office,  doing  duty  on  each  occasion. 
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it  th.-  mim .mi  of  feudal  relations  to  a  superior  U  at  thin 
day  no  burden  to  the  English  landowner,  and  at  moat 
adds  a  picturesque  circumstance  to  his  title,  be  is  apt  to 
be  restrained  in  other  ways  of  more  modern  and  * 

The  Ion!  «.f  thin  mansion  is  named  by  all 
men  iu  «>\-  <>  belong  to  him:  the  park, 

the  demesne,  the  farms,  are  called  his.  But  we  shall  be 
almost  safe  in  assuming  that  h«-  I  full  and  free 

owner  «.f  any  jwirt  ..f  it.  II «•  in  a  "  limited  owner,"  bar- 
ing an  intero*t  only  i-.r  his  own  hi.-  Ho  might  have 
become  the  full  01  ^  -nil  under  a  greater  or 

less  burden  of  encumbrances  created  by  his  predecessors, 

had  possessed  the  means  of  war  pand- 

ence  of  thought  ami  will  to  break  with  !i 

•  l.-r  ami  the  Mas  .,f  his  education,  and  the  energy 
to  persevere  in  his  dissent  Against  the  counsels  and  feel- 
ings of  hi  But  he  has  had  <•  i  cement  to 
p>  tlu-ir  accustomed  way.     Those  whom  he 
had  always  trusted  told  him,  and  probably  with  *i- 

that   the  accustomed  way  was  the  best  for  the 
1. 1  mi  ;  h--  tenants,  and  for  the  country. 

And  •  ild  be  no  doubt  that  it  was  at  the  time  tin- 

most  agreeable  to  himself.  As  soon,  or  almost  as  soon, 
as  he  was  of  age  to  l>ind  himself,  he  entered  into  I 

.  l.y  \\hi.-h  his  own  interest  was  reduced,  like 
his  father's  ln-fi.iv  him.  t<>  that  of  a  life-tenant,  and  the 
succession  of  h  -ecured  in  advance  down  to 

the  furthest  limits  allowed  by  the  law.  The  legal 
machinery  by  which  this  is  done  is  little  more  than  two 
.. MI  turies  old,  ami.  though  refined  and  improved  in  details 
l.y  th.-  i  up- unity  of  generations  of  conveyancers,  has  not 
been  much  altered  in  substance  since  its  first 
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It  owes  nothing  to  legislate  nt.    Tims, 

thru,  the  apparent  owner  of  the  domain  is  no  more  abso- 
lute as  to  its  actual  disposition  :imi  management  than 
the  king  is  absolute  in  a  limit  rd  ni'.naivliv.  llr  ran  do 
but  little  of  his  own  motion,  and  what  he  does  is  for  the 
benefit  of  successors  not  of  his  own  choice.  Likelv 
enough,  he  has  no  clear  notion  of  his  own  pown 
their  limits.  An  English  family  settlrmrnt  is  on  the 
whole  less  intelligible,  and  certainly  less  understood  by 
most  English  citizens,  than  the  English  Constitution.  In 
practice  the  limited  owner  has  to  put  himself  a  good  dral 
in  the  hands  of  experts  and  oftentimes  h<-  is  t':ljn  to  make, 
tlir  family  solicitor  his  primr  minister.  The  advi<  e  In- 
gots is  pretty  sure  to  be  on  the  safe  side — that  is,  on  the 
side  of  not  trying  experiments.  A  family  solicitor,  un- 
like those  who  administer  affairs  of  State,  has  no  motive 
whatever  for  being  enterprising  in  his  client's  allairs.  and 
many  to  the  contrary.  He  cannot  hurt  himself  by  <>\  Of- 
caution,  and  may  hurt  himself  much  by  rashness.  So  he 
.  as  a  rule,  the  line  of  doing  as  little  as  possible, 
which  is  one  much  commended  in  all  walks  of  life  to  those 
whose  first  object  is  their  own  peace  and  <|nietness. 

Peradventure  the  lord  of  this  estate  is  lord  in  a  strict 
legal  sense — that  is,  as  lord  of  a  manor.  \Vr  h.r 
deed,  assumed  as  much  in  our  description.  In  this  capa- 
city he  is  a  kind  of  small  sovereign  prince,  possessed 
of  his  own  courts,  and  doing  justice  aeroi-ding  to  his  own 
procedure  and  customs.  But  his  powers  and  jurisdin  ion 
are  shrivelled  by  the  changes  and  chances  of  centuries 
into  next  to  nothingness,  and  only  the  names  of  them 
remain.  In  the  voluminous  settlement  which  confers 
title  to  these  lands  on  him  and  }\i<  issw,  the  manorial 
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franchise*  are  ammemUxl  in  a  roll  of 
term*,  many  of  which  aro  now  obscure  oven  to  the 
lawyer,  unless  he  ia  also  a  historical  student ;  there  are 
h  words  among  them  of  immemorial 

h.i.l  t)int  i.-.-liM.-al  meaning  oenturiea  before  the 
•nan  lawyers,  only  half 

understanding  them,  thought  it  pru-l.-nt  to  leave  un- 
tranalated.  They  h.-M  th.  n  own  through  the  invaaion 
rich  and  Latin,  and  their  native  Engiiah 
hardly  knows  them  again  when  it  raecU  them.  As  for 
th.-  l..nl  hiin.M-lf.hr  know*  m-iiher  the  wordi  nor  their 
meaning  unless  he  happens  to  be  a  scholar  and  an 
anti.|iiaiy.  Nor  is  he  concerned  to  know  them  for  any 
purpose  of  business.  The  ancient  franchises  and  profit* 
are  obsolete,  and  have  been  so  for  many  generations. 
Th.-  manorial  courts  exist  in  form.  an<l  th*  ir  records  are 
kept  in  the  a>  .-hion.  But  the  fine  1- 

•  aught  within  th.-  tx>undaries  redeemed  his  life  is 

nger  a  source  of  revenue  to  the  nwn<  •  does 

thole;  :  "  \u-w  «.f  fi.ink  pledge  and  all  thatto  \i«-w 

•.kpl.-.l-,'  <loth  U-1..'  voy  any  sensible  increase 

to  the  wealth  or  the  dignity  of  the  modern  landowner. 

To  be  lonl  of  a  manor  is  to  he  the  lord  of  a  secular  ruin, 

in  which  he  that  knows  the  secret  of  the  crabbed  8|>cll- 

book  may  rail  up  the  ghosts  of  a  vanished  onicr  <>f  the 

M. 

Thuti  we  have  taken  a  hasty  view  of  the  legal  aspects 

Knu'li-h  landed  estate,  which  will  presently  come 

before  us  one  t>y  one  for  a  more  detailed  survey.     It  is 

m   unparalleled  accumulation  of  layer  upon  layer  of 

>o  materials.     Tenure  and  convention,  custom  and 

ii,   1.  -i>  1  usage,  the  nule  common 
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life  of  the  free  Teutonic  warrior  tribes  an  aristocratic 
military  system  sprung  from  sheer  necessities  of  mutual 
defence,  and  disguised  in  the  term-  and  reasons  of  a 
Romanised  law,  the  subtle  deductions  of  a  legal  ] 
sion  trained  in  scholastic  disputes,  the  attempts 
impatient  Parliament  to  make  their  crooked  things 
straight,  the  not  less  subtle  and  nn»iv  tlexihle  inventions 
of  modern  lawyers,  the  partial  clearances  and  half- 
hearted amendments  of  modern  la\\ '-reformers  :  all  these 
have  gone  to  the  making  of  the  vast  and  inextricable 
mass,  and  all  must  be  considered  in  their  turn  by  the 
seeker  who  is  bold  enough  to  search  out  the  history  and 
the  meaning  of  the  land  laws  of  England. 

It  may  be  not  amiss,  meanwhile,  to  point  out  one  or 
two  of  the  general  features  in  which  the  le^al  eoneep- 
tions  of  ownership  and  rights  over  land  :  Jam •»• 

with  the  popular  ones.  It  is  commonly  supposed  that 
land  belongs  to  its  owner  in  the  same  sense  as  money  or 
a  watch.  This  has  not  been  the  theory  of  English  law 
since  the  Norman  Conquest,  nor  has  it  been  so,  in  its 
full  significance,  at  any  time.  No  absolute  ownership  of 
land  is  recognised  by  our  law-books  except  in  the  Crown. 
All  lands  are  supposed  to  be  held,  immediately,  orinedi 
ately,  of  the  Crown,  though  no  rent  or  services  may  be 
payable,  and  no  grant  from  the  Crown  on  record.  The 
feudal  lawyers  forestalled  to  some  extent  in  substance, 
and  to  a  large  extent  in  form,  the  modern  Socialist 
dream  of  the  State  as  the  universal  landlord.  On  the 
other  hand,  the  law  is  equally  far  from  countenancing 
the  belief  that  there  is  land  which  belongs  to  nobody 
and  is  free  to  all  the  world.  Some  such  belief  i> 
probably  held  by  most  people  who  are  not  lawyers. 
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Appearance*  are  certainly  in  it*  favour,  ami  iruimxl  the 
thing  WM  legally  possible  in  the  Roman  system,  and  I 
>*e  i*  »till  legally  possible  in  many  Continental 
ne«.  But  in  Ki.-l.m.l  ir  in  not  legally  possible. 
Land  may  be  subject  to  public  rigbu  of  way,  to  right* 
of  common,  ami  to  a  great  variety  of  private  right*. 
It  may  be  worthless  for  all  purpose*  except  those  of 
recreation,  and  the  owner  may  be  undiscorerable.  Bui 
an  owner  there  must  be  somewhere ;  the  Crown  in  the 
last  resort  if  no  other  is  forthcoming.  I  am  not  aware 
that  the  public  at  large  have  a  strict  right  to  be  any- 
where except  on  highways  (including  estuaries  and 
navigable  rivers)  ami  public  paths,  in  places  expressly 
dedicated  to  public  use  and  enjoyment  by  their  former 
owners  or  by  irliament,  and  on  the  foreshore 

of  the  sea  between  high  and  low  water -mark.     And, 
strictly  speaking,  the  right  to  be  even  on  a  highway  is 
1  to  the  purpose  of  passing  and  recasting, 
veil,  when  he  was  still  only  a  tutor  of  Trinity 
College,  Cambridge,  said  of  the  College  bridge  over  the 
Cain,  i  tee  of  transit  and  not  of  lounge.     In  likt 

manner  the  right  to  be  on  the  foreshore  is  of  doubtful 
extent  It  is  said  to  be  limited  to  purposes  connected 
with  navigation  and  fishery,  though  this  opinion  was 
.out  weighty  protest,  and  would  perhaps 
not  be  upheld  now.  There  is  a  widely-spread  popular 
notion  th.it  the  public  have  the  right  of  going  not 
merely  along  the  foreshore,  but  along  the  edge  of  the 
ilitV,  whore  by  reason  of  the  steepness  of  the  coast 
there  is  no  foreshore ;  in  short,  that  it  is  of  common 
right  to  make  one's  way  along  the  coast  somehow,  by 
the  foreshore  where  there  is  any,  but  if  not,  then  other- 
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wise.  So  far  as  I  can  discover,  there  is  no  legal 
authority  whatever  for  this  belief.  \\  e  may  take  tin- 
legal  contrast  between  Wimbledon  Common  and  hart 
moor  as  another  pretty  striking  illustration.  To  ordi- 
nary observation  they  both  ha\e  the  air  of  waste  plae.-s 
belonging  to  nobody,  and  Uirtmoor,  I  need  hardly  say, 
is  much  the  waster  and  wilder  of  the  two.  A  shrewd 
observer  might  guess  from  the  situation  of  Wimbledon 
Common  that  it  would  hardly  remain  open  at  this  day 
if  something  had  not  been  done-  to  presene  it.  lint 
certainly  no  one  but  a  lawyer  would  guess  that  the 
public  have  a  better  right  to  be  on  Wimbledon  Common 
than  on  Dartmoor.  Yet  such  is  the  case.  Wimbledon 
Common  has  been  dedicated  to  the  public  by  an  Act  of 
Parliament.  Dartmoor  is,  in  practice,  quite  as  five 
for  all  the  world  to  walk  and  ride  on,  but  the  number 
of  persons  who  have  any  strict  right  to  be  then  j> 
prol)ably  by  no  means  a  large  one.  Most  of  the  moor 
belongs  to  the  Duchy  of  Cornwall,  which,  on  the  whole, 
is  better  for  the  public  than  if  it  belonged  to  private 
owners.  The  only  legal  obstacle  to  Dartmoor  bcin^ 
enclosed  is  the  existence  of  rights  of  pasture  and  turf 
cutting  over  it,  which,  of  course,  belong  not  to  the 
public  but  to  a  definite  though  considerable  number  of 
commoners.  Probably  it  might  be  found  in  the  case  of 
Dartmoor,  as  in  the  case  of  Epping,  that  the  old  : 
laws  afford  means  which  may  at  this  day  be  used  with 
effect  against  encroachments,  but  still  the  public  at 
large  would  have  no  enforceable  right.1  The  same  is 

1  The  customs  of  Dartmoor  have  never  been  thoroughly  ii. 
gated,  and  the  materials  are  still  only  in  part  accessiM- . 
is  every  reason  to  believe  that  the  result  would  be  most  iir 
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the  case  v  .thor  common  which  is  not  preserved 

by  statute.  Practically  the  unenclosed  and  untilled 
ground  of  England  U  free  to  th.  .  two  reasons. 

The  owners  have  no  interest  in  keeping  the  public  off, 
i  titi'l  it  lx>th  an  iim«li«.u*  and  a  troublesome 
thin^  if  they  tried.     Against  a  trespasser  not  in  pnnofe 
of  game  the  only  remedy  U  a  civil  action,  and  no  jury 

1  give  substantial  damages,  nor  any  judge  give 
cost*,  against  a  trespasser  on  a  wild  moor  or  down  who 
had  neither  molested  the  owner,  disputed  his  title,  nor 

<1  his  property.     No  one  is  likely  to  spend  his 
:  the  sake  of  having  a  :  lamages,  being 

t  <>1. 1  by  th<-  judge  that  it  serves  him  right,  and  making 
himself  odious  and  ridiculous.  As  a  rule  we  hear  of 
actions  for  trespass  only  when  there  is  a  claim  of  right 
to  be  settled.  This  is  an  example  of  a  principle  that 
runs  through  the  whole  administration  of  law,  and  in 

-h  law  is  very  conspicuous.  It  is  impossible  so  to 
:s  of  owners  that  they  cannot  sometimes 
be  harshly  and  vexatiously  used.  But  it  is  possible  t«. 
have  things  so  ordered  that  the  extreme  use  of  a  man's 
legal  rights  which  would  be  intolerable  to  his  neighbours 
-hall  also  give  to  himself  so  much  tn»uMe  as  will  deter 
most  men  from  attempting  it.  This  is  accomplished  in 

UK!  partly  by  an  active-  public  opinion,  partly  by 
the  wide  disci.  :  listed  to  judges  and  juries, 

many   things  of  great   importance,    in.-ln.lin-   all    the 
nU  of  the  British  Constitution,  we 

ing.  The  Dartmoor  Preservation  Astoristion  has  dos*  what  it 
could  I  -..cans  at  iU  «li*i«sal ;  see  Mr.  Elton',  article  in 

Late  Qtutri.  Ret.  vi.  207  (the  volume    there  noticed  waj  issMd 
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are  content  to  rely  on  understanding  rather  than 
positive  law.  The  day  may  come  when  express  law 
has  to  take  the  place  of  these  informal  uinl-  : 
It  has  conic  in  the  business  of  Parliament,  in  the  rela- 
tions between  landlords  and  farmers,  in  the  matter  of 
labourers'  allotments,  and  in  many  matters  of  local 
government.  It  is  useless  to  deprecate  changes  of  this 
kind  in  the  face  of  need;  but  then-  will  always  be  a 
sort  of  people,  often  the  best  sort,  who  regret  the  old 
easy-going  ways. 

It  may  seem  strange  that  in  Knirland.  the  land  where 
above  all  others  the  personal  and  political  rights  of  tilt- 
simplest  freeman  have  been  saved  whole  through  all 
changes  of  princes  and  dynasties,  the  law  should  find 
so  little  room  for  public  and  unstinted  rights  of  usin^ 
the  very  elements.  Even  the  air  is  not  five,  for  the 
maxim  is  that  the  owner  of  the  soil  is  owner  up  to  tin- 
height  above  and  down  to  the  depth  beneath.  It 
to  be  the  law  that  to  pass  over  land  in  a  balloon,  at 
whatever  height,  without  the  owner's  or  occupier's 
licence,  is  technically  a  trespass.  This  doctrine  does 
not,  for  the  reasons  I  have  mentioned,  lead  to  any  grftYfl 
inconvenience.  If  it  did,  its  historical  explanation 
would  not  throw  much  light  on  the  question  of  what 
should  be  done  with  it,  much  less  justify  its  continu- 
ance. But  the  explanation  is  not  far  to  seek,  and  it  is 
fitting  that  we  should  put  ourselves  in  a  position,  so  far 
as  we  can,  to  judge  ancient  institutions  and  maxims 
with  all  fairness,  not  only  as  to  their  present  coim-ni- 
ence  for  us,  but  as  to  their  origin  and  history,  and  tin- 
reasons  of  their  acceptance  in  the  pa>t.  In  this  case 
history  tells  us  that  the  concept  i-m  ..i  rights  common 
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to  all  the  public  ii  a  modern  one.  Even  the  personal 
freedom  of  the  old  days  was  the  right  of  a  privileged 
class,  for  below  the  freeman  there  were  ttnfree  men, 

HIT!-.  iMiund  toth,-  -,,11  .ir,.i  -i.i\.-.  tii,-  oooqMrad  bei 
of  past  generation*  and  the  captive*  \rn.  The 

Roman  citizenship,  which  had  grown  step  by  ttep  from 
the  exclusive  franchito  of  a  c<  >«  to  the 

common  i  u'ht  of  every  freeman  in  the  empire,  had  u  • 
communn  :•  l»y  tin-  i  invasions. 

ito  ill.-  Middle  Ages  law  was  for  many  purpoeM 
not  general  or  -m  |H-r-.,n.il.  Besides  the 

radical  ili.-tinetioii  between  free  and  unfree  men,  tin- 
freeman  of  the  Carolingian  cmp.  t  he  a  Frank, 
•unl,  or  a  Roman  \  ' .  and  in  every  case 
he  would  be  governed  by  a  different  Uu 

;  In.ii. i  to  this  <l,iv  there  are  widely  different  law* 
of  marriage  and  inheritance  i  lindu.  tin-  Muasul- 

man,  and  the  Paraee,  and  seiixiMy  different  laws,  though 
not  so  different,  for  the  Hindus  of  Bengal  and  the 
Hindus  of  Madras.  In  Kuni|H»  this  kind  of  difference 
oMild  n<*t  persist.  The  victory  of  the  Christian  Chunh, 
and  the  revival  of  the  Koman  ideal  of  uniformity,  which 
had  Hrst  moulded  her  institutions  and  then  found  a 
last  refuge  in  them,  destroyed  all  personal  distinctions 
founded  mi  religion  by  making  the  Chunh  include  the 
Stale.-  1 1  in  founded  on  race  went  the 


1  AJ  Uto  u  Coke's  time  it  w*.  the  theory  of  Engtah  lawyer* 
that  an  uifidel  or  pagan  could  hare  no  civil  rights.  Jews  certainly 
had  none  before  their  expulsion  by  Edward  I.  Regulations  were 
made  for  their  gorernment,  and  they  were  ultimately  UnMwl 
from  the  realm,  by  the  tole  authority  of  the  Crown  ;  and  they  art 
expreatly  called  the  king's  terfi  in  contemporary  document*.  IB 
medieval  theory  no  one  not  a  Christian  could  be  a  real  member  of 
unity  was  one  and  indirbt 
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way  ore  long.  The  Norman  and  tin-  Englishman,  and 
at  a  later  day  the  Englishman  and  the  Welshman,  be 
came  one  people.  But  a  man's  rights  were  still  f<>r  the 
most  part  his  rights,  not  simply  as  an  Englishman,  hut 
as  a  member  of  some  particular  class  and  community, 
lit-  lived  under  customs  and  enjoyed  franchises  which 
mii.dit  be  peculiar  to  his  native  town  or  even  his  native 
parish.1  In  the  Middle  Ages  there  were  few  holders 
of  land,  by  however  humble  a  tenure,  who  had  not 
some  kind  of  rights  of  common  annexed  to  their  hold- 
ings. And  every  village  and  township  would  no  doubt 
be  as  anxious  to  exclude  strangers  from  its  \vo..<U  and 
pastures  as  to  preserve  its  ordinary  member-'  right  >  in 
them  against  encroachment  from  within  or  from  above. 
We  know,  indeed,  that  the  boundaries  of  the  ancient 
(id-man  communities  were  guarded  by  a  kind  of 
horror,  and  the  most  frightful  penalties  denounced  upon 
violators  of  the  mark.  The  medieval  Englishman's 
rights  of  common  provided  for  his  wants  both  ot  QM 
and  of  recreation.  People  did  not  then  travel  for  their 
pleasure,  or  make  recreation  a  study.  The  legal  theory 
which  denied  the  possibility  of  public  rights  over  land 
was  only  the  formal  expression  of  the  disposition 
habits  of  society.  These  being  what  they  were,  the 
usage  by  which  popular  rights  arc  acquired  could  not 
and  did  not  grow  up  except  within  limited  particular 
regions,  for  particular  purposes,  and  in  the  acts  of  small 
local  communities. 

1  Ani]>lo  illustration  of  this  may  now  be  seen   in   Mrs    .!.   K. 
Green's  Ti 
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is  been  said  that  the  most  hopeful  way  to  under- 
stand the  present  struct  ir  land  laws  may  be  to 

•cparately  tin-  \.nioas  element*  which  art 

•  -1  i'i  the  mass.     Lot  us  begin  with  th.it  \\i 

1  in  some  respecU 

the  most  persistent — I  mean  the  customary  Germanic 
law  whii-h  Miir  ancestors  brought  with  tlu-in  from  the 
mainland  <>n  tlu-ir  first  sett  •.  this  country,  and 

"ped  after  their  own  fashion,  with  little  substantial 
foreign  interference  or  influence  for  good  or  for  ill, 
until  thr  ivi-:  '..ml  the  Confess- 

else  may  be  sai.l  of  thr  early  Kn^li.sh  l.m.I  >\->t. 
preserved  to  us  in  Anglo-Saxon  records  ami  interpreted 

•  idem  scholars,  it  certainly  ha«i  merit  of 
siiiiplu-ity.     The  modern  law,  though  far  from  simple, 

and  in  the  main  uniform.  Copyhold  lands 
are  subject  to  peculiar  incidents  and  modes  of  alienation, 
and  certain  ancient  varieties  of  tenure  survive  as  local 
customs  of  inheritance.  But  with  these  exceptions,  the 
substance  of  the  law  is  the  same  for  every  piece  of  land 
:.i:..l.  Before  the  Conquest  there  was  n<> 
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one  and  the  same  law  for  e\  >1   ,,f   hmd    tlian 

there  was  one  and  tin-  same  law  f-  man.       Land, 

like  men,  was  iinpressc<l  with  different  le^al  <jualities 
and  conditions,  though  its  cond it  inn  was  imt  unchange- 
able. Separate  property  in  land  was  nothing  new:  in 
the  time  of  Tacitus,  tin-  general  truth  of  whose  descrip- 
tion there  is  no  reason  to  doubt,  every  German  fi •« •••man's 
homestead  was  already  his  own.  Nevertheless  full  and 
free  private  ownership,  as  we  now  understand  it,  was 
an  innovation,  and  for  a  long  time  exceptional,  though 
its  constant  tendency  was  to  encroach  on  the  earlier 
forms  of  tenure. 

land,  or  lxx)k-land,  is  the  regular  term  for  land 
held  in  several  property  under  the  express  terms  of  a 
written  instrument,  or  book  as  it  was  then  called.  Such 
grants  could  be  made  in  the  first  instinct'  only  liy  tin- 
king  with  the  consent  of  his  Witan.  This  tenure  wa- 
of  comparatively  late  introduction,  and  came  in  under 
the  influence  of  the  Church,  and  in  favour  of  grants  to 
religious  houses.  We  will  return  to  the  details. 

At  this  point  we  note  that  book-land  is  what  we  have 
most  documents  and  authority  about,  for  the  simple  reason 
that  land  held  in  any  other  way  was  not  dealt  with  in 
writing,  except  occasionally  in  the  wills  of  great 

We  also  read  of  folk-land.  Far  more  has  been 
written  about  this  in  modern  times  than  the  whole  sum 
of  our  meagre  authorities.  There  are  only  three  places 
in  Anglo-Saxon  legal  documents  where  the  word  occurs, 
and  they  enable  us  to  say  with  absolute  certainty  only 
that  folk-land  was  something  contrasted  with  bonk  land. 
It  seems  to  mean,  as  Spelman  thought  two  centuries 
ago,  land  held  by  folk-right  or  customary  law,  as  opposed 
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to  land  bold  by  a  written  charter  or  "book."  For 
many  yean  all  or  nearly  all  scholar*,  in.iu.img  myself, 
accepted  Allen's  explanation  that  f.,lk  land  "  was  eftr 
public**,  land  hold  by  the  nati..-  purpose*, 

t  baa  been  ahown  by  Mr.  Vinograduff1  that 
i.nlli.iMt  ami  |>l.m-iM.-  interpretation  really  raited  more 
difficulties  than  it  solved ;  and  the  rettoration  of  Spel- 
man's  opinmn  haa  been  accepted,  to  far  at  I  know, 
without  an  expression  of  dissent  in  any  quarter. 

1  imjit  i..-1'.M^  .  lie  king  as  repre- 

senting tho  State,  or  to  tho  king  for  his  private  use,1  or 
to  private  persons ;  a  good  deal  of  it  was  also  common 
land  used  and  enjoyed  by  the  members  of  particular 
townships,  or  sometimes  perhaps  larger  bodies,  to  tin- 

-ion  of  strangers.     To  say  that  such  land  wa 
prop*  'he   community  whose  members  used  it 

would  however  be  misleading;  for  the  idea  of  a  corporate 
body  being  treated  as  a  person,  and  •  ighu  like 

those  of  a  natural  person,  was  much  too  a 
Germanic  ancestors,  I  do  not  say  merely  ,  hut 

to  grasp  when  presented  to  them  from  Roman  sources. 
It  made  way  with  some  diihYulty  even  after  tin-  Norman 
Conquest*      Early   communal   enjoyment    is    not   an 
i  operty,  but  one  of  the  elements  out 

•  ii-h  mil •  ilr\rl..j»r.l  n-'  « orpoiute  existence 

and  corpo  ••  been  made. 

i  Bugliik  Historical  Ktricw,  January  18*:  ,-r  edition* 

of  the  prwcnt  work  I  pointed  out  aome  of  the  difficulties,  sad 
suggested  a  partial  explanation,  which  U  now  superseded  by  Mr. 

gradoflTs  simpler  and  ooropleter  method 
*  Thia  tliatinction  may  seem  auapicioualy  modem.     I  can  only 
aay  that  I  think  I  find  it  in  the  documents. 

lock  and  Maitlaud,  //•*.  Kng.  Late,  i.  470  *}f. 
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Land  held  l.y  in«li\  iduals,  whether  in  great,  i  .M-  in 
less  quantity,  was  ineluded  in  the  general  description  of 
f.. Ik  land,  unless  it  had  been  turned  into  book-land  l.y  a 
written  grant  or  confirmation. 

There  is  no  reason  to  suppose  that  nmnnon  lands 
were  regularly  the  subject  of  alienation,  or  that  then- 
was  any  power  to  alienate  them.1  As  to  land  held  by 
individuals  under  local  custom,  very  little  is  really 
known  about  it  save  what  can  be  gathered  by  analogy 
from  the  customary  tenures  found  surviving  some 
eent uries  later,  and  from  Continental  laws  and  usage. 
Such  land  was  sometimes  dealt  with  by  will  ;  if  it 
could  be  sold  by  the  owner  in  his  lifetime,  it  is  not  at 
all  likely  that  before  the  Norman  Conquest  custom  had 
anywhere  reached  the  point  of  letting  him  do  so  with- 
out the  consent  of  the  family.  Probably  the  string -m -y 
of  the  local  customs  varied  from  county  to  county  and 
even  from  township  to  township. 

Modern  popular  notions  of  "heirland  that  must 
perpetually  descend  from  father  to  son"2  may  perhaps 
rather  go  back  to  these  ancient  customs  of  the  country 
than  to  medieval  entails  under  the  statute 
which  hereafter),  unless  indeed  they  are  merely  a  con- 
fused apprehension  of  the  practical  effect  of  modern 
strict  settlements.  Alienation  by  sale  or  gift,  so  far  as 

1  It  is  true  that  in  Domesday,  i.  2136,  we  read  of  Goldington 
in  Bedfordshire,  "  Hanc  terrain  tcnuerunt  homines  villae  com- 
muniter  ct  vendere  potuerunt."  Hut  tlii.s  might  have  been  pur- 
chased land.  The  express  mention  of  t  f  alienation  tends 
to  show  that  there  was  something  exceptional.  Taking  the  ex- 
•  •  l-tiuiiH  recorded  in  Domesday  for  rules  has  been  a  fruitful 
of  errors,  as  Mr.  J.  H.  Round  has  lately  pointed  out 

9  Joshua  Williams,  Real  Property,  17th  edition,  05. 
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it  occurred  at  all,  was  no  doubt  executed  by  the  archaic 
and  popular  forms  of  which  traces  may  still  be  fair 
copyholds,  and  in  which  cither  actual  or  symbolical  de- 
livery of  possession  was  a  principal  and  essential  feature.1 
Book-land  WHS  coveted  because  it  gave  the  holder 
something  inu.  it  more  nearly  approaching  full  owner- 
ship in  the  modern  sense.  The  •  must  be 
remembered,  i>  home  gn>  is  taken  over 
from  eocletiastical  —  in  other  words,  from  Roman, 
habit*  of  miii<i  1  here  were  no  limits  to  the 
power  of  disposal  enjoyed  by  the  owner  of  book-land, 
save  those  which  might  be  laid  U|K>II  him  by  th« 
term*  ^nint  iuelf.  According  to  those  terms 
he  could  gen<:  -limit  any  further  leave  or  con- 
sent, grant  it  in  hi-  lifetime,  as  he  had  received  it, 
by  book,  or  dispose  of  it  by  his  will.  We  find  a  certain 
number  of  charters  granting  rights  over  common  land, 
and  sometimes  apparently  portions  of  the  common  land 
itself.1  These  rights  must  have  been  already  annexed 
t<>  the  folk-land  \vhi<  h  is  made  into  book-land  )• 
charter.  It  may  be  that  in  some  of  these  cases  the 
grantees  already  held  the  land  as  an  allotment  of  puMir 
i  union  land.  They  may  well  have  had  by  custom 
some  sort  of  right  to  a  renewal  of  the  allotment  t<> 
themselves  or  their  descendants.  If  this  were  so,  the 
effect  of  the  grant  would  be  to  confirm  the  customary 
and  to  release  the  l.iu-1  from  most  of 
the  public  dues  and  services  to  which  land  other  than 
book-land  was  subject  The  release  of  these  burdens 
would  require  a  regular  grant  from  the  king,  with  the 

ill    .\\Vvx. 
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consent  of  tin  \\itan,  just  as  much  as  the  severance  of 
a  now  portion  from  the  folk  land.  This,  however,  is 
given  only  as  a  conjectun  . 

The  contrast  of  book  land  with  folk  laud  do*  not 
mean  that  a  grant  of  lK>ok-land  destroyed  rxi-tini:  in 
ferior  tenures  or  rights  of  occupancy.  Doubtless  it 
made  no  more  difference  to  the  actual  occupiers  and 
small  owners  who  held  by  the  customs  of  folk  laud  when 
a  large  tract  was  granted  as  book  laud  than  it  now 
makes  to  the  tenant  farmers  of  a  great  estate  when  the 
freehold  is  sold  or  mortgaged,  or  to  an  occupying  1< 
holder  iu  a  city  when  there  is  a  sale  of  the  ground  rant 
As  now  laud  may  be  held  by  a  farmer  on 
by  a  copyholder,  while  the  freehold  remains  with  the 
lord  of  the  manor,  so  there  is  no  diiliculty  in  conceiving 
that  the  various  kinds  of  interest  in  land  known  to 
Anglo-Saxon  custom  often  co-existed  iu  the  same  acres. 
y/The  division  is  of  rights  and  interests,  not  necessarily  of 
boundaries. 

It  is  evident  from  what  has  been  said  that  the 
lultimate  legal  origin  of  book-land  was  always  a  grant 
made  out  of  the  folk -land.  Ample  records  of  such 
grants  are  preserved,  and  are,  in  fact,  our  chief  means 
of  knowledge  as  to  the  relation  of  book-land  to  folk 
land.  The  grant  could  be  effectually  made  only  by 
the  king  with  the  consent  of  the  "NVitan.  and  also  of  his 
superior  king,  if  he  acknowledged  any  (for  our  records 
begin  in  a  time  when  there  were  still  many  kings  and 
under-kings  of  many  tribes  and  kindreds  of  the  Kniili.-hj. 
Not  only  this  consent  was  required  for  grants  in  per 
p.'tuity  to  private  persons,  but  if  the  kin^  wi>ln-d  to 
appropriate  any  part  of  the  folk-land  as  his  own  heritage, 
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a  grant  t-  himself  had  to  be  made  out  with  the 
sanction  of  hU  counsellor*,  in  just  the  same  form  **  if  it 
had  been  to  any  other  person.1  The  notion  that  all  puMu- 
property  was  the  king*,  and  th.r  ^,  on  the  other 

hand  could  imt  hold  property  like  a  private 
was  formulated  after  the  Conquest  Yet  we  find 
what  earlier  that  when  a  man  is  for  judged  of  life  and 
lands  for  cowardice  in  battle,  as  the  lands  held  by  him 
of  a  private  lord  go  to  that  lord,  so  any  book-land  he 
may  have  is  forfeit  to  the  king,  and,  it  would  seem,  at 
the  king's  personal  disposal*  In  practice,  howe\  • 
is  at  least  possible  that  from  a  very  early  time  mu> 
the  increase  of  book-land  at  the  expense  of  folk-land 
took  place  in  irregular  way*.  It  may  often  have  been 
under  colour  of  an  occupation  which  was  rightful  in  it* 
:.  but  as  often,  perhaps,  by  mere  encroachment 
The  kin::  .md  <>tlu-r  great  men  had  certain  rights  over 
the  waste  folk-laud,  and  rights  of  use  tended  then,  as 
much  as  they  do  now,  to  grow  into  claims  of  pr< 
in  the  hands  of  the  strongest  It  fared  with  the  un- 
appropriated folk-land  of  the  kingdom  very  much  as  it 
fared  some  centuries  later,  for  similar  reasons,  with  the 
common  lands  of  the  village  or  township  which  had 

1  It  would  aeem  that  a  grant  of  land  waa  regularly  made  to  the 

Ating  by  the  WiUn  ou  his  acoeaaion,  for  the  aopport  of  bia  dignity 

/during  las  reign  :  Cod.  lnt,l.,  1312,  £thelred  :  " gratia  dei  mead 

;ibilem  |«crduccre  dignata  eat  a-Utcm,  mihique  per  mconun 

um  decreta  affluentem  et  copioaam  terrarum  UrgiU  eat 

u«m."    Thia  charter,  aa  well  aa  Beda's  well-known  fetter  to 

Ecgbert  (tee  next  page),  aeema  to  )>oiiit  to  the  exiatence  of  a  kind  of 

1  ind  adminiatered  by  the  king  and  the 
Alii  u  and  hU  followers  erred  not  in  auppoaing  that  there  waa 

but  in  ukiiiK  folk-laud  to  mean  nothing  eke. 
9  La**o/C**tt  i. 
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become  a  manor.  As  cjirly  as  the  eighth  cent  m-y  grants 
were  made  recklessly  out  of  to Ik  land  in  the  north  of 
England  to  persons  who  professed  the  religious  chai 
merely  to  have  the  grant  without  the  burden  of  tin- 
ordinary  secular  dues  and  services.1  It  seems  also  n,,t 
unlikely  that  men  of  substance  attempted  to  dispose  of 
part  of  their  folk-land  as  book-land,  to  pious  uses  or 
otherwise.  It  is  certain  that  grants  and  wills  of  land 
described  by  the  donors  as  book-land  were  not  uncom- 
monly disputed  by  their  families,  and  that  an  ordinance 
of  the  Witan  was  thought  needful  to  enforce  ev. 
prohibitions  against  alienation  out  of  the  family  contained 
in  the  original  "  book.'  -  The  interests  that  were  created 
in  book-land  by  the  original  grants  varied  a  «^»od  deal  in 
their  nature  and  duration.  It  is  not  known  how  far  t  hey 
were  regulated  by  any  fixed  laws  or  usages.  Sometimes 
a  free  and  absolute  power  of  disposal  was  conferred  by 
the  terms  of  the  "book"  on  the  person  to  whom  the  <_M -ant 
was  made.  Sometimes  a  special  course  of  descent  was 
prescribed,  so  that  the  disposition  was  analogous  to  a 
modern  entail,  or  alienation  was  allowed  only  within  the 
family.3 

It  is  doubtful,  however  (as  we  see  by  the  law  of 
Alfred  just  cited),  whether  the  will  of  the  grantor  v 
such  cases  strictly  observed  in  practice.     A  very  con  1 1 1 1  <  >  n 
form  was  to  grant  an  interest  for  one  or  more  lives  in 
succession,  say  to  Oswine  or  ^Ethelwulf  and  to  two  heirs 

1  Beda,  Letter  to  Ecgbert 

s  Lawn  of  Alfred,  c.  41. 

3  Many  examples  of  such  limited  gifts  are  collected  in  K< -mMc •'* 
Introduction  to  the  Codex  Diplomatic*  \\'<-  may  name  as  good 
specimens  among  charters  No.  299,  and  ainonx  wills  th.it  of 
Alfred,  No.  314. 
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whomsoever  be  thai!  choose  alter  bis  own  time,  with  an 
ultimate  ^iit  to  a  religious  boose. 

A  grant   of   book-land  on  a  large  scale  probably 
carried  right*  of  privau  not  create 

any  now  relation  of  tenure  or  jurisdiction  between  the 
and  the  grantee.     Hence  book- 
land  appeared  to  persons  acquainted  with  Continental 
feudalism  as  n  *lial,  and  "alodium"  is 

the  regular  Latin  equivalent  of  book-land  in  Anglo- 
Norman  and  late  Anglo-Saxon  documents.  There  is  no 
trace  -  h  form  of  the  word  "alodium,"  still 

less  is  there  any  air  for  applying  the  term  to  the 

•  IIM Ming*  of  freemen  which  were  not  book-land 
The  v  hoi "  was  used  by  Kemble  to  denote  such 

h< .Mings,  with  "alod  "  as  an  alternative  ;  but  there  is  no 
authority  wlu1.  r  usage.1 

h  \v;us  in  its  main  outlines  the  OM  Knjixh  system 
of  bind  tenure.  But  we  must  not  suppose  that  all  or 
most  of  the  actual  occupiers  and  tillers  of  the  soil  held  by 
any  of  the  tit  !••-  \\  hieh  we  have  enumerated.  If  we  did, 
we  should  full  into  tin*  same  mistake  as  a  foreigner  who 
in  our  <>\vn  time  should  imagine  from  reading  modern 

-h  law-books  that  the  whole  or  the  greater  part  of 
the  present  occupiers  are  freeholders.  There  was  indeed 
nothing,  or  n<-\t  t<>  nothing,  resembling  even  distantly 

:i  our  modern  leases  for  yean  and  other  r 
teiiuneies.-1      N..r  wa>  th.-re.  M  there  h.i-  beta  STSI  fa  e 
the  thirteenth  century,8  any  distinct  class  of  labourers 
mg  on   other   people's  land  and  paid  by  money 

«  (0m*.  Hi*.  3rtl  cd.  75,   76,  in  m*u)  had 
Already  oUervcd  this. 

1  But  one  grant  for  a  fixed  term  of  yean  U  found  in  the  whole 
of  the  CoeUac  Diplomat***,  and  that  u  for  three  yean  only. 
.gnuloff,  VillaiM*  ill  Bnytamf,  521. 
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wages.  Nevertheless  a  great  part  of  the  cultivation  of 
the  land  was  undertaken  by  people  who  occupied  it  l.y 
the  agreement  or  permission  of  the  superior  owner,  and 
paid  for  its  use  in  money,  in  kind,  or  in  labour,  not  un 
commonly  in  all  three.  Land  thus  held  was  known  as 
'"'•/.  '•'/<•/.  an.l  the  truant  was  said  to  hold  it  (literally  to 
sit  on  it)1  upon  hen.  The  word,  it  is  almost  needless 
to  add,  is  our  modern  lo<ui.  The  hinds  of  bishoprics 
.•ind  religious  houses,  in  so  far  as  they  were  not  tilled 
by  serfs  belonging  to  the  house  and  under  its  dim-t 
management,  were  dealt  with  in  this  manner  ;  and  we. 
may  well  think  that  religious  corporations  had  the  chief 
hand  in  introducing  htns,  as  they  certainly  had  some 
centuries  later  with  regard  to  leases  of  the  modern  type. 
The  condition  of  the  tenants  of  hen-land  was  various. 
The  smallest  of  them  were  little  better  than  cottiers ; 
the  largest  may  have  been  no  worse  than  substantial 
farmers.  Now  and  then  they  obtained  a  more  per- 
manent estate  by  grant  from  the  owner,  or  as  we  should 
now  say  acquired  the  freehold.  We  have  examples  of 
a  tenant  of  hen-land  receiving  a  grant  of  his  tenement 
by  book,  to  hold  it  for  book-land  as  fully  as  he  did  for 
ken-land  ;  and  it  appears  to  have  heen  a  well  known  prac- 
tice for  lords  to  make  such  grants  to  deserving  tenants.2 

1  This  phrase  remained  in  use  all  through  tin-  Middle  Ages. 
"  Whosoever  sitteth  upon  the  ground  of  any  man  .   .   .   the  lord 
shall  have  an  hariot  of  him  as  of  another."     (Customary  of  T 

hall  Regis,  ap.  Toulmin  Smith,  Knglish  Gilds,  432.)  "  Tin- 
sitting"  (as  opposed  to  "quitting")  "tenant"  is  a  familar  expres- 
sion to  this  day. 

2  Kemble,  Saxons  in  England,  i.  312,  313.     As  he  says  in  the 
.saim-   pi. ice,    "where  there  was  hen,  there  could  properly 

book  "  ;  but  the  use  of  terms  was  in  practice  more  or  less  confused  ; 
for  example,  Cod.  ItijJ.,  1062,  where  a  grant  by  charter,  indi>- 
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Th  i  tenancy  WM  at  first  of  mi  nor  importance. 

Towards  the  date  of  the  Conquest,  however,  a  great 
proportion  of  the  actual  occupier*  mutt  have  held  their 
lands  on  bin.  In  a  certain  senac  it  U  even  true  to  iay 
that  U«n  land  ultimately  supplanted  everything  else,  and 
that  no  other  km. I  <>f  landed  property  if  recognised  by 
the  strict  theory  of  mod.-n,  Kn-li,h  bw,  Historically, 
the  growth  »i  .  ii-lniwl,  and  the  changes  thereupon 
consequent,  are  intimately  connected  with  the  personal 

1  and  ma  i  h,  therefore,  something 

Iw  said.     It  was  familiar  in  England  long  before 

the  Conquest,  ami  conniantly  tended  to  assume  greater 

importance  in  the  niii*titmimi  of  society.     At  first  it 

was  confined  to  the  small  body  of  personal  followers 

a  leaders  of  the  Germanic  tribes.  At  that 
tiiii.  it  was  personal  and  nothing  more,  and  there  was 
no  loss  of  rank  or  •  i  lower's  part.  The 

H  companions  must  be  free,  and  might  U- 
noble,  and  their  service  was  an  honour.1  The  modern 
;*san  orders  of  imhility  and  knighthood  owe  to  thi* 
aspect  of  the  institution  the  greater  part  titles, 

th'-ir  system,  ami  their  cernn«.ni|il  ;  and  European 
monarchies  owe  to  it  nearly  all  the  pomp  that  surrounds 

tinpiUhal.lt.  in  iu  nature  and  incident-  from  the  regular  t 
grmnU  for  live*  ao  made  by  religions  homes,  purports  to  I*  by  way 
of  laVn  (EalfaG  biaoeop  and  da  higau  on  Wiiitaunatm  haHW 
gelaVneO  [ric]  hiora  leubn  friund  viii.  hida  laode.  on  Eaatooe  |>riora 
manna  deg,  etc.)  The  eawnot  of  /<*»,  in  any  oaae,  appear*  to 
hare  been  holding  under  a  definite  penoa  aa  superior  by  specine 
atrrkMS.  Poanbly  it  waa  a  following  of  the  Gallo-Frmakiah 


1  Kembla'a  opinion  that  thia  relation  inrolrcd  Uw  tost  of! 
oan  only  be  called  the  eeoentridty  of  a  man  of  genina.     It  u  dU 
poaed  of  by  Konrad  Maurer,  AVi/i«rA«  UtUrtduttt,  ii.  391  a^. 
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thorn,  and  much  <>f  the  sentiment  on  wlii.-h  their  con- 
tinuance depends.  For  many  generations  before  tin* 
Norman  Conquest,  as  distinctions  of  rank  and  substance 
between  freemen  increased,  the  old  community  <>i 
men,  equal  in  personal  condition  if  not  in  wealth,  had 
been  virtually  replaced  by  a  ruling  class  with  a  humbler 
and  poorer  multitude  in  dependenee  mi  jhrm.  For 
some  time  this  state  of  things  had  become  associated 
with  the  tenure  of  land  to  a  considerable  extent,  and 
had  thus  prepared  the  way  for  the  feudal  and  manorial 
system.  Feudalism  is  the  complete  association  <>f 
territorial  with  personal  dependence,  and  of  both  with 
definite  rights  and  duties  of  jurisdiction.  The  tenant 
is  not  only  an  occupier  who  pays  the  owner  in  money 
or  in  kind  for  the  use  of  the  land  ;  he  owes  him  personal 
service  and  allegiance  and  attendance  at  his  court.  The 
lord  himself  may  be  in  like  manner  bound  to  an  over- 
lord, and  he  again  to  another  above  him,  until  we  come 
to  some  one  who  holds  of  no  lord,  and  who,  in  tin- 
developed  feudal  theory,  must  be  an  absolutely  sovereign 
prince.  Old  English  land  law  never  reached  this  ti 
but  it  was  tending  towards  it  so  fast  that  the  Conquest 
may  be  said  to  have  only  hastened  its  transformation. 

As  far  as  the  personal  relation  is  concerned,  we  find 
it  established  in  the  earliest  times  of  which  we  have  any 
trustworthy  account.  Every  man  was  expected  either 
to  be  of  substance  enough  to  answer  all  payments  he 
might  become  liable  for,  whether  to  private  suitors  as 
damages  or  composition,  or  to  the  public  as  fines,  or  to 
be  dependent  on  a  lord  who  could  answer  for  him. 
Much  as  in  English  society  of  a  far  later  time  we  find 
masierless  men"  to  be  a  name  of  tlu< 
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and  peace- breakers,  we  find  before  the  Conquest  that 

nmmt  m*n  pjfl  fa  ~tW^-»  -  U^J  ....i—  b«,  U  a  lord 

lyjBlirlf.     !»  thr  rii-t   half  of  the  tenth  century  this  is 
fixed  as  a  potit .  m<l  the  loniless  man  must  find 

a  lord  at  hu  peril.     If  he  or  hi*  kindred  for  him  fail  to 

•  s  he  becomes  outlawed,  and  may  be  dealt  with  as 
a  robber.1  The  men  who  bad  risen  to  the  condition  of 
being  lords  and  protectors  of  the  smaller  freemen  were 
naturally  great  or  relatively  great  landowners.  Their 
ancestor*,  we  may  suppose,  had  been  distinguished  by 
•:ts  among  their  follows,  English  or  Danish, 

i»efore  their  settlement  in  this  land.  Enjoying  at 
first  a  kiml  <»f  uiiiletinod  primacy  among  their  equals, 
they  gradually  assumed  a  position  of  command.  1 
the  first,  we  may  be  pretty  sure,  their  possessions  were 
notably  greater  than  tlu»«*«»  of  omnium  men,  and  gave 
them  a  corresponding  influence  on  all  puMic  occasions, 
horn  imitated  the  king  to  the  best  of  his  power 
by  surrounding  himself  with  a  band  of  personal 
followers.1  And  the  sorts  of  men  likely  to  seek  the 
personal  service  of  a  lord,  or  become  dependent  on  him, 
were  increased  by  several  causes.  The  natural  growth 
of  population  is  one  of  these,  for  the  land  allotted  in 
the  first  instance  to  the  freemen  of  the  conquering  host 
would  in  a  few  generations  be  a  too  scanty  means  of 

hood  for  their  descendants.  Men  with  no  secured 
possessions  of  their  own  were  driven  to  find  a  place  in 
dependence  on  those  who  had  land  and  goods  to  spare. 

.r*y<£U4*m,iL2. 
•  It  is  a  minor  question  whether  there  wo  any  distinct  con- 

or  qualification  for  a  private  man  entertaining  follower*,  or 
rds  eetting  up  •«  a  lord.    The  better  opinion  appears  to 
be  that  there  wa«  uot. 
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Another  largo  class  of  free  dependents  were  tints.'  who 
had  property,  but  were  not  strong  enough  to  guard  it 
in  times  of  trouble.  These  commended  themselves  to  a 
lord  for  protection,  and  with  themselves  their  land. 
There  were  likewise  the  manumitted  serfs,  a  class  whirh 
became  considerable  in  the  tenth  and  eleventh  centuri* •>. 
manumission  being  encouraged  by  the  Church  and 
reckoned  a  pious  work.  Neither  were  the  old  motives 
wanting  whirh  in  the  time  of  Ta<-itu>  had  led  the  y<>un.ur 
men  of  the  (iennan  peoples  to  cast  in  their  lot  with 
kings  and  chiefs.  Adventurers  in  search  of  warlike 
renown  or  booty,  exiles  driven  from  thrir  home  by  <  i\il 
strife,  or  flying  the  vengeance  of  a  slain  man's  kindred, 
craftsmen  skilled  in  the  arts  which  supplied  the  luxuries 
and  recreations  of  life,  such  as  then  they  were  ; — all  these 
still  contributed  to  swell  the  number  of  dependents,  as 
they  had  once  chiefly  formed  it.  So  far  the  connection 
with  land  tenure  appears  as  accidental.  The  companion 
may  or  may  not  be  a  landholder ;  and  if  he  is,  the  lord 
to  whom  he  is  personally  attached  may  or  may  not  be 
his  superior  in  respect  of  the  land.  On  the  other  hand, 
we  do  not  know,  and  have  no  right  to  assume,  that  the 
man  who  occupied  another's  land  on  l;«'-n  was  necessarily 
his  personal  dependent.  In  fact  we  find  tenure  and 
personal  subordination  or  "commendation"  separated 
even  after  the  Conquest.1  In  course  of  time,  however, 
and  by  steps  of  which  the  beginning  may  lie  further 
back  than  the  earliest  of  our  documents,  the  dependent 
becomes  a  tenant,  and  at  last  dependency  and  tennm -y 
become  in  legal  theory  co-extensive.  According  to  the 

1  Examples  are  not  infrequent  in   Domesday.       S«-    i;.>un«]. 

Feudal  Engl<',«i. 


ni! 

;: 

[ev 


»  S* 

tenant's  degree  of  personal  rank,  the  inchoate  tenaney 

takes  a  different  complexion.     The  personal  aid  and 

service  rendered  in  war  to  the  king  and  the  earU  by 

more  distinguished  followers  comes  to  be  looked 

on  as  the  equivalent  of  the  benefits  received  by  them. 

•  ('niii|iiest  there  are  traces  of  duties  and 

relations  hanily  •  listin-u^hnblc  from  the  true  mi 

i*  of  a  later  age.      The  free  landowners  owing 
military  service  to  the  king  as  chief  of  the  nation  are 
becoming  tenants  h«.Mm_;  tln-ii  l.m.U  l»y  military  service 
lie  king  as  their  personal  Ion  I. 

the  smaller  folk  things  happened  differently. 
•Mings  were  gen  'hough  we 

have  no  right  to  say  always,  under  the  common-field 
system  <>f  u  hi,  h  th«  details  have  been  made  clear  d 
Mr.  Seebohm  in  late  years. 

We  do  not  know  that  thin  system  was  regulated  or 
enforced  by  any  definite  authority,  and,  as  fragments  of 
it  lu\.-  mnrived  <\»\\u  t->  «juit.-  sjodcni  timei  u:-!.'.:;1 
the  help  of  any  such  a  '  we  are  not  bound  to 


1  In  1892  Mr.  Aubrey  Spencer  reported  to  the  Royal 
on  Labour  that  "in  the  village  of  Stmtton  "  (in  the  Dorcbtstsr 
Poor  Law  Union)  "there  still  exist*  an  unenclosed  arable  field 
i  into  livings'  of  about  twenty  am  each  held  upon  lives." 
Kighu  of  common  for  four  cows  and  fifty  sheep  are  attached  to 
^  however,  a  striking  (act  that  these  small 
'  livings '  are  not  as  a  rule  cultivated  by  the  owners  themselves,  but 
are  principally  let  to  two  fanners  who  cultivate  then  with  their 
own  farms."  In  this  case  an  open-field  system  appears  to  he  com- 
pletely  detached  from  any  manorial  or  other  organisation  capable 
of  regulating  it  in  any  way,  and  has  persisted,  perha)«  because  of 
this  detachment  rather  than  in  »pit.  ..f  it.  !,.„.•  aft.  r  it  has  ce«aed 
to  be  convenient  to  any  one ;  cp.  Mr.  P.  W.  Maitland  in  Law 
V  "".  r.  iv  Hi 
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postulate  a  township  court  or  administrative  assembly 
for  that  purpose  in  default  of  other  evidence  that 
it  existed.  All  recent  research  points  to  the  bund  nil, 
not  the  township,  lu-in^  tin-  lowest  unit  of  judicial  ami 
e\ecuti\c  authority  in  the  Ani^lo  Saxon  period.  The 
origin  of  lords  of  the  manor  is  to  l>e  sought  in  the 
growth  of  personal  dependence  and  private  jurisdiction 
rather  than  in  any  direct  development  of  economic 
relations.  It  seems  clear  that  we  must  put  it  back  to 
a  remoter  date  than  was  implied,  if  not  stated,  in  mueh 
of  the  doctrine  current  when  this  l.o,.k  was  first  written. 
The  consolidation  of  the  petty  monarchy  wielded  in  after- 
times  by  the  lord  of  the  manor  may  have  taken  pi 
various  ways,  and  most  likely  did,  according  to  cii< uni 
stances,  take  place  in  all  of  them.  In  some  townships  a 
chief  house  might  become  richer  and  more  prosperous 
than  the  others,  until  its  head  possessed  a  commanding 
influence,  and  the  poorer  members  were  glad  to  become 
his  dependents.  But  the  man  who  had  thriven  and 
become  a  lord  in  his  own  township  would  be  sought  as  a 
protector,  sooner  or  later,  by  strangers  also.  There  were 
times  of  warfare  between  kingdom  and  kingdom,  and 
later  of  Danish  harrying  and  general  disorder,  in  which 
old  bounds  and  usages  were  overridden,  and  the  bonds 
of  society  loosened.  There  were  times  of  distress,  too, 
when  freemen  were  ready  to  "bow  their  heads  for 
meat "  to  any  one  who  would  support  them,  insomuch 
that  the  neediest  of  them  were  driven  to  become  not 
merely  dependents  but  bondmen.  Thus  the  dominion 
of  the  stronger  landholders,  once  set  on  foot,  was  in- 
creased by  the  submission  of  many  sorts  of  people,  now 
singly,  now,  perhaps,  collectively.  Grants  of  pul»lic 


it  OLD  ENGLISH  CUSTOMARY  I.AW8  2:. 

jurisdiction  and  revenue*  from  the  king  completed  the 
strength  and  pnnmimciice  of  the  k*ds;  ai>d  thu  process, 
repeated  all  over  the  country,  had  long  before  the 
uost  made  England  into  a  land  of  great  estates, 
cultivated  partly  l.y  iwrsonally  free  dependenU  and 
parth  -1  in.- !>  I  ul  not  supplanted  the 

smaller  free  tenancies,  of  which  a  great  number,  chiefly 
I. tit  l.y  no  mean*  wholly  in  the  eastern  counties,  are 
recorded  in  Domesday,  anil  the  old  communal  use  and  ull- 
age of  the  land  were  unaffected  in  unbalance  by  changes 
of  over-lordship  and  of  tho  legal  title  and  position  of  the 

We  may  now  ask  what  became  of  these  divisions  of 
land  tenure  as  they  existed  before  the  Conquest,  and 
what  traces  they  have  left  on  the  modem  law  t  These 
traces  will  appear  on  examination  to  be  far  deeper  and 
more  lasting  than  is  commonly  known.  The  inquiry, 
therefore,  is  something  more  than  a  piece  of  minute 
antiquarian  curio*  r 

-t  we  may  dispose  of  book-land.  I  have  tried  to 
show  that  its  importance  a*  a  normal  and  constant 
element  in  th.-  <)M  1  Uml  system  has  been  ojjfc 

rated.     If  this  is  ri^ht,  we  may  the  more  easily  under- 
th<    Deri  that  we  hear  next  to  nothing 

of  book-land  at  Conquest     Many  of  the  great 

estates,  probably  most,  were  confiscated  on  account  of 
the  owner's  resistance  to  William.  There  must  have 
been  many  cases,  however,  notably  those  of  religious 

1  See  note  C  in  Appendix  for  a  summary,  mostly  extracted  from 

an  address  delivered  by  me  M  President  of  the  Derooahire  Aamia- 

1894,  of  riral  theories  on  the  "  village  community  M  question. 

The  controversy  U  both  difficult  and  interesting,  hot  really  makes 

rery  little  difference  to  the  post- Norman  history  of  the  law. 
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houses,  where  the  substance  and  enjoyment  of  posses- 
sion remained  undisturbed.  In  those  cases  the  form  was 
none  the  less  superseded  by  the  new  Anglo-Norman 
theory  of  tenure  and  the  corresponding  forms  which  it 
introduced.  The  Norman  charter,  which  in  strictness 
was  only  evidence  of  the  corporal  act  of  in\e>tinire.  and 
thus  returned  to  the  ancient  Germanic  system,  took 
the  place  of  the  English  "Look";  and  where  no  real 
services  were  performed  by  the  landholder,  nominal 
ones  were  invented  to  save  the  credit  of  the  theory. 
Religious  persons  were  supposed  to  hold  tin -ir  lands  on 
condition  of  performing  divine  services1  which  would 
assure  the  spiritual  benefit  of  the  grantor  and  his  hrirs. 
as  the  lay  tenants  held  theirs  by  rendering  to  the  lord 
the  temporal  and  tangible  hern-tits  of  military  «»r  agricul- 
tural aid.  And  the  lands  of  ecclesiastical  corporations 
are  to  this  day  said  to  be  held  by  the  tenure  of  //<////. 
nhnoiynt  or  five  alms,  though  the  explanation  which 
originally  supported  the  fiction  of  a  tenure  has  di> 
appeared  since  the  Reformation.2  Such  lands  now 
represent  book-land,  so  far  as  anything  can  represent  it 
in  our  modern  system.  There  is  no  doubt  that  at  Iwist 
some  of  them  are  in  fact  ancient  book-land  which  I 
IM  en  held  without  a  break  in  title  since  it  was  fii 
granted  by  some  West-Saxon  or  Mercian  kin^  with  tin- 
witness  and  consent  of  his  \\itan.3  Of  com 
book-land  \  the  Conquest.  '  The  Anglo- 

1  Services,  that  is,  not  specifically  defined  or  demandable.     In 
some  cases  the  services  were  definite,  and  then  the  tenure  was  "  l^- 
'livine  service  "  strictly  so  called,  in  opposition  t<»//"//£-a/M0igw«. 

2  Litt  s.  135,  and  Coke  thereupon. 

3  For  example,  the  manor  of  Scotter  in  Lincolnshire.     Archceo- 
logia,  xlvi.  371. 
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iKXik"   was  supplanted    l.\     the   feudal   grant 
creating  a  tenure  ;  aim  uritUm  charier  was 


-•  next  to  consider  what  became  of  the  : 

land.     Whatever  remaineci  disposable  by  the  king  with 

the  consent  of  th.   \\  ,t.m  became  the  Jring^  |«nH      The 

d.-.ilt  with  Muli  hmd  without  the  cotuuel 

or  coii««ir  my  one  else,  but  treated  it 

as  if  i  i  all  respects  hi*  private  inheritance.     For 

several    centuries  .u»    made    between 

property  held  and  administered  by  the  k  ^ht  of 

ix>  wn  and  on  behalf  of  the  nation,  and  property 

belonging  to  him  as  an  individual.     After  the  Conquest 

whatever  was  found   in   th<    king's  hands  was  thrown 

•  >ne  mass  with  what  had  come  to  the  Crown  by 

lures  and  confiscations,  and  the  whole  was  registered 

inesday  as  Terra  Regis.     There  is  much  reason  to 

think,  howovrr,  that  even  before  the  Conquest,  from 

onwards,  if  not  eni  consent  of 

ih.   \\  it.ui.  though  almost  always  expressed,  was  often 

little  IIP.;  il  attestation. 

As  to  folk-land  subject  to  common  rights,  there  is 

nodoulit  th.it  inmh  of  ..»»  tteing  occupied  and 

used  in  the  old  fashion  down  to  our  own  time.     Indeed 

:  ical  records  alnmt  it  are  scanty,  and  the  modern 

M  wliiiii  can  be  explained  only  by  a 

general  system  of  common  use  and  enjoyment  is  the 

best  <  wt  Imve  that  the  system  really  existed  in 

the  past,  a  circumstance  which  ought  to  make  us  careful 

her  cases  how  we  draw  negative  inferences  front  the 

dearth  of  poei  IKV  in  early  times.     The  lands 
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which  in  modern  times  have  remained  subject  to  com- 
munal customs  are  variously  known  as  commonable» 
open,  or  intermixed  fields,  and  very  frequently  as 
Ltnmias  lands.  In  the  last  few  ^encrat inns  the  pro- 
gress of  enclosure  and  partition  has  been  rapid,  and  the 
amount  of  these  lands  has  been  notably  diminished  even 
within  living  memory.  It  will  be  convenient,  however, 
to  speak  in  the  present  tense  of  the  facts  which  towards 
the  middle  of  this  century  were  put  on  record  by  careful 
and  competent  observers  as  then  actually  existing.1 
Another  generation  earlier  more  than  half  the  land  of 
some  English  counties  was  under  one  or  another  variety 
of  these  usages.  They  differ  in  detail.  but  the  ^en.T.d 
type  is  that  from  seedtime  to  harvest  the  land  is 
divided  among  several  occupiers,  tilling  each  his  own 
portion,  and  after  the  harvest  (that  is,  on  or  about  old 
Lammas  day,  or  the  1 2th  of  August  in  the  reformed 
calendar,  whence  the  name  of  Lammas  lands)  it  is  thrown 
open  for  pasturage,  sometimes  to  the  |same  persons  who 
have  occupied  them  in  severalty,  sometimes  to  a  larger 
class.  The  occupiers  for  tillage  are  generally  bound  to 
a  customary  rotation  of  crops  and  fallow,  which  of  itself 
is  such  as  to  point  to  days  of  very  primitive  farming.2 
Many  commonable  hay-fields  are  also  found  which  are 
thrown  open  earlier  in  the  year,  as  soon  as  the  hay 

1  Select  Committee  on  Commons  Inclosure,  1844.     E.  Nasse, 
AfiUclalterliche  Feldgemcinsckaft,  etc.  :  Bonn,  1869  (Eng.  transl.  by 
CoL  Ouvry,  published  by  the  Cobden  Club,  2nd  ed.,  1872). 
details  are  given.     The  facts  collected  in  Mr.  Secbobm's  / 
Village  Community  also  throw  much  light  on  these  matters. 

a  The  regular  course  is  wheat,  oats  or  beans,  and  fallow.  A 
four-course  rotation  is  also  nu-t  with,  and  exceptionally  the  bare 
alternation  of  crop  and  fallow. 
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harvest  is  over.  It  is  significant  that  tboM 
stated  to  be  most  prevalent  in  those  parts  of  the  country 
where  the  toil  is  matt  fertile,  and  tie  land  vat  there- 
fore taken  int.  >n  at  a  very  early  time.  The 
MiUli\i-ii>ri  of  il,,-  h'.Mir.-,  for  several  cultivation  u 
extremely  minute,  HO  that  even  a  contiderable  owner  of 
land  of  thi«  kind  will  have  it  all  in  little  parcel*  of  at 
mott  a  couple  of  acres  each,  the  remnantt  of  the  acre- 
strips  of  which  a  normal  holding  "  lying  abroad  "  in  the 
common  fields  was  made  up  throughout  the  Mi-Mle 
Ages.1  It  is  fouii'l  i  hut  where  this  system  prevail* 
the  farmers  are  collected  in  agricultural  villages,  whereas 
in  the.  parts  where  complete  severalty  of  ownership  is 
the  rule  we  find  scattered  and  independent  homesteads. 
One  cannot  overlook  the  historical  significance  of  such 
a  fact;  the  conclusion  is  almost  irresistible  that  the 
village  in  these  cases  represents  an  earlier  township  or 
community  to  which  the  land  belonged.  It  is  no  less 
fit  to  be  noted  that  the  country  of  open  and  common 
fields  is  also  the  country  of  small  copyholds;  this,  how- 
ever, we  shall  consider  later. 

Another  fact  of  some  importance  is  that,  although 
in  the  m«xlcni  legal  theory  a  parish  or  township  is  not 
capable  of  holding  lands,  yet  lands  belonging  to  a  parish, 
and  administered  by  the  churchwardens  in  aid  <>f  its 
other  sources  of  revenue,  are  frequently  met  with;  so 
frequently,  indeed,  that  the  difficulties  of  legal  title 

1  See  Mr.  Seebohm's  JSngluk  Villagt  Community  for  details. 
The  process  by  which  the  stripe  were  gradually  consolidated  may 
be  teen  in  rarioiu  stages  in  estate  maps  of  the  late  sixteenth  and 
early  serenteenth  centuries,  in  the  possession  of  the  colleges  of  All 
Souls  and  Corpus  Chruti  at  Oxford.  Other  public  bodies  probably 
hare  similar  collection*,  but  I  have  not  heard  of  any  so  good. 
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resulting  from  this  state  of  things  were  brought  to  the 
attention  of  Parliament  within  the  present  century,  and 
in  one  of  the  Poor*Law  statutes  the  dmn  li\\.n«K  n>  .UK I 
overseers  of  any  parish  to  which  land  belongs  were 
incidentally  made  a  body  corporate  for  the  purpose  of 
dealing  with  it.1  Sometimes  these  parish  lands  are  within 
the  modern  boundaries,  but  l»y  no  means  always.  For 
example,  the  parish  of  Sampford  Spiney  in  South  Devon 
lately  hrM  a  piece  of  land  in  the  parish  of  Tan, 
as  much  as  twelve  miles  away.  Such  outlying  lands  can 
hardly  be  supposed  to  have  belonged  to  the  township  in 
aneient  times;  more  probably  they  represent  medieval 
gifts  to  pious  uses.  It  would  now  lie  impossible,  unless 
in  specially  favourable  conditions  which  may  sometimes 
exist,  to  trace  the  history  of  these  parish  proprrties  with 
any  certainty.  In  the  case  I  ha\e  mentioned  nothing 
whatever  is  known  about  it,  all  early  records  of  the 
parish  having  been  lost  by  neglect.  In  some  cases  the 
use  of  the  property  for  parish  purposes  is  known  t  < »  L:<  • 
back  to  the  time  of  the  Reformation  or  earlier.  This, 
however,  is  still  consistent  with  a  gift  or  appropriation 
long  since  the  Conquest.  But  the  fact  of  gifts  being 
made  to  the  parish  at  all  shows  that  for  the  popular 
mind  it  retained  its  existence  as  a  kind  of  corporate 
body,  though  the  law  refused  to  acknowledge  it.  And 
at  last  Parliament,  as  we  have  just  seen,  had  to  bring 
the  law  round  again  to  the  popular  \  iew. 

The  village  given>  which  still  exist  in  many  parts  of 

the  country  may  fairly  be  regarded  as  a  remnant  of  old 

unappropriated  common  land.      Here  the  modern  legal 

theory  simply  reverses  the  order  of  the  facts.     These 

1  59  Geo.  III.  c.  12,  a.  17  (A.D.  1819). 
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,f  ground  used  by  the  inhabitant*  for 

u  most  CMM  groi  h  never  real)/  belonged 

to  any  several  owner.     Not  baring  been  appropriated 

by  reclain  otherwise  in  early  lime*,  and  having 

etoaped  wholly  or  in  pan  from  the  encroachment  of 

•i..    lord  or  his  agents,  they  remain  open  for  common 

•M.-nt       Hut   it..-  t!,...iy  of  the  law-books  U  that 

1  Belonged  to  the  lord,  and  that  in  early  time*  he 

granted  right  yment  <>\  :   allowed  them 

to  grow  up  by  \\  torn.     And  though  of  late 

yean  judges  have  more  than  once  admitted  from  the 

bench  the  historical  futilit  theory,  it  is  now 

hardly  possible  to  break  with  it  altogether  for  legal 

pur|M,s,.s.       \\  ,-  IK.U    H|,r.ik  ,,|    i  BUllQSJi   I'..:    :h.-    mi.  .v 

ants  of  a  parish  to  dance  or  to  play  lawful  games  at 
seasonable  times  on  such  and  such  a  piece  of  land,  tin- 
land  being  imagined  to  belong  to  some  person  whose  ordin- 
ary rights  over  it  as  owner  are  limited  !•>•  th,  customary 
use  of  strangers.  This  is  really  fiction  and  nothing  else 
in  the  in  veterate. 

Rights  of  common   have  a  similar  history,  though 
both  the  facts  and   the   legal  treat  i  them  are 

more  complex.  The  simpler  case  of  the  village  green 
may  help  us  to  a  clear  understan  lie  legal  i. 

of  a  common.  According  to  the  doctrine  of  the  books  a 
i-Minim.!!  i-  ili.-  waste  of  a  manor.  1*  u.  .i\  1  ippen  that 
the  wastes  of  two  or  more  manors  adjoin,  and  sometimes 
the  common,  or  moor,  or  whatever  it  may  be  called,  is 
a  royal  forest  —  that  is,  a  hunting  preserve  created  since 

1  !.,-     [,    • 


1    '  K»rwU  raffia  «t  tut  A  f.rarum  nuniuo  .  .  .  4ttasi  f«rt»U, 
boo  e»t  (VIA  "—/>MI/.  de  Scattnrio,  I  c. 
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say,  is  not  required  to  make  a  forest  in  this   sense. 
The   great   mark   of   it  is  the  absence  of  enclo 

U i rt  moor  is  a  forest,  and  (1  iu t  for  modem  plantations) 
trees  grow  on  it  only  in  a  few  sheltered  hollows. 
These  cases  offer  peculiarities  of  their  own,  which  to 
the  lawyer  are  extremely  curious.  But  just  now  we 
will  confine  ourselves  to  the  more  ordinary  case  of  a 
common  lyin-j  wholly  within  the  bounds  of  a  single 
manor.  The  waste  of  the  manor,  then,  is  in  the 
modern  legal  theory  so  much  of  the  lord's  land  as  his 
cessors  have  not  found  it  worth  while  either  to 
take  into  cultivation  on  their  own  account  or  to  let  out 
to  tenants.  Those  predecessors  have  at  some  remote 
time  granted  to  their  tenants  various  privileges  over 
this  unoccupied  land  ;  the  liberty  of  pasture,  or  of  tak- 
ing sand  and  gravel,  or  cutting  underwood,  and  such 
like  matters  convenient  for  the  use  and  enjoyment  of 
their  cultivated  holdings.  These  liberties  have  ripened 
by  long  continuance  into  rights  which  the  lord  can  no 
longer  withhold.  All  the  rights  of  the  commoners  are 
thus  conceived  as  having  been  carved,  as  it  were,  out 
of  the  original  full  and  absolute  dominion  of  some 
imaginary  predecessor  of  the  existing  lord.  It  is 
allowed,  indeed,  that  in  the  one  case  of  common  of 
pasture  the  tenant's  right  might  be  in  some  measure 
independent  of  the  lord's  will,  being  annexed  by  law  to 
his  tenement  if  there  was  nothing  to  exclude  it.  This 
is  the  doctrine  of  "common  appmdant."  But  the 
general  theory  was  as  I  have  stated.  We  have  great 
reason  to  say  again,  as  we  said  in  the  particular  case  of 
the  village  green,  that  this  theory  reverses  the  facts. 
We  cannot  say  it,  however,  without  qualification,  for 
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there  is  reason  to  think  that  in  many  CMS 
custom*  which  at  first  sight  look  like  very  ancient 
survivals  are  the  result  of  arrangements  deliberately 
made  in  the  fourteenth  or  fifteenth  century.1  But 
even  in  these  eases,  whether  they  are  few  or  many, 
the  usages  were  not  invented  by  the  tenant*  or  the 
Iwt  were  framed,  with  additions  and  variations, 
istoms  already  established  elsewhere.  <>n  th.- 
whole,  then,  we  may  say  that  rights  of  common  and  all 
similar  rights  are  derived  either  from  the  ancient  use 
and  enjoyment  of  undivided  common  land  under  the 
customs  of  the  particular  neighbourhood,  or  from  use 
and  enjoyment  really  granted  by  lords  to  their  inferior 
tenants  in  imitation  of  the  ancient  customs.  The  old 
common  land,  then,  is  represented  on  the  one  hand  by 
MI,  h  remnants  of  the  common  system  of  cultivation  as 
now  exist  in  MnjUnd,  or  lately  existed ;  on  the  other 
hand,  by  rights  of  common  and  the  like, 

Lastly,  what  became  of  th,  folk-land  held  l.y 
individual-  a>  th.-ir  inh.-nt.m.  .-.  n-.t  l.y  tli.-  r.\.-,-j,ti,,r,.d 
:  •  »r  charter,  but  according  to  the 

varying  custom  of  the  country,  and  without  any  written 
evidence  of  title  at  all  f  It  is  impossible  for  us  now 
to  get  any  direct  proof  about  this  ;  Kut  for  my  own 
part  I  believe  that  such  land  went  on  being  held  )>y  the 

istoms  for  centuries  after  the  Conquest,  and 
a  great  extent  represented  by  copyholds ;  a  form  of 
tenure  which   is  now  fast  disappearing,  and  may  be 
extinct   in  another  general;  so,  but  on  w). 

large  proportion  of  Knglish  land  was  held  down  to  the 


1  UaitUud,   "The   Sorriral  of  Archaic  Communities"  L*w 
Quart.  Arr.  iv.  36.  211. 
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present  century.  We  are  told  in  all  the  books  dealing 
\\ith  the  history  of  our  land  laws  or  land  tenure,  from 
Sir  Edward  Coke  downwards,  that  the  copyholder  of 
/{he  modern  and  later  medieval  English  system  pvw 
nut  of  the  villein  of  earlier  times.  The  statemei 

!tainly  true  in  some  sense;  but  it  is  capable  of  so 
many  that  it  is  important  to  determine  which  «.f  them 
we  mean  to  adopt.  The  meaning  of  the  proposition 
depends  on  the  meaning  of  its  terms.  The  first  of 
them  is  clear  enough.  We  all  know,  or  may  easily 
know  whenever  we  please,  what  is  meant  by  a  copy- 
holder. A  copyholder  is  a  Unaat  of  a  maxic. 

id  to  hold  his  tenement  "at  the  will  of  the  lord 
according  to  the  custom  of  the  manor."  This  mains 
that  the  tenant's  rights  are  nominally  dependent  on  the 
will  of  the  lord  :  but  the  lord  is  bound  to  exercise  his 
will  according  to  the  custom,  so  that  the  tenant  is 
really  as  safe  as  if  he  were  an  absolute  owner.  The 
lord's  petty  monarchy  over  the  manor,  whatever  it  may 
have  been  formerly  (and  there  is  nothing  to  show  that 
it  was  ever  really  absolute  as  regards  tenure),  is  now 
strictly  constitutional.  The  tenant's  title,  however,  is 
evidenced  not  by  deeds  in  his  own  possession,  but  by 
the  records  of  the  lord's  court,  which  show  the  admi- 
sion  of  successive  tenants  by  the  lord  or  his  steward. 
For  this  reason  the  tenant  is  said  to  hold  "  by  copy  of 
court  roll."  He  is  generally  debarred  from  some  of 
the  rights  of  an  absolute  owner,  such  as  cutting  timber 
and  opening  mines,  and  has  to  pay  fines  on  alienation  : 
and  often,  besides  these,  the  curious  and  vexatious  line 
in  kind  called  a  heriot^  on  a  succession.  These  pay- 
ments represent  a  price  paid  for  the  lord's  consent  to 
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admit  a  purehascr  CT  accept  the  deceased  tenant's  hair; 
o,  no  doubt,  was  arbitrary— in  other  words, 

the  most  th«-   l,.r. I  could  get.     In  the  modern  lav  the 

v  payment*  hare  become  fixed,  but  the  heriot  of 

tho  best  beast,  or  sometime*  the  best  chattel  of  any 

kind.  IM.IV  -nil  in  m.inv  caaM  be  demanded.  Abo 
there  are  money  ronU  payable  to  tho  1«  .  once 

were  of  substantial  \alue,  and  often  can  be  made  out 

t.i  h.i\,-  been  th--  lull  bttiaj  film  d  ••.•    bad 

nth    m-    f..urt. -ruth    r.-ntir 

.  rough  but  MumY  -ur  immediate 

I»U!-|N.H,.,  ,M  tli.-  nature  of  copyhold  tenure. 

But  JIM  to  the  Mih.-r  torm  «-f  the  proposition,  wh.v 
we  mean  by  a  villcin_t     As  far  an  the  word  goea,  it  i< 
the  Latin  riWi  •-.  in  it-.-lf  means  nothing  more 

than  an  inhabitant  of  a  vill  «.r  tuwiihhip.  At  th«-  time 
<if  tho  t'"M«|iu'rtt,  and  long  after,  the  n'/Ainvx  waa  a 
rustic  tenant  holding  land  under  a  lord,  and  owing  to 
that  lord  certain  renU  and  agricultural  services.  The 
rents  were  sometimes  in  farm  produce,  but  sometimes 
(and  in  cours.-  generally)  in  money  payments 

repreK<-Mtni-  it-  mimmited  average  value.     Th-   trnun- 
was  not  reckoned  free,  l.ut   tlio  viUanus  was  not  neces- 
sarily an  unfrcc  man  ;  the  majority  «.f  the  rural  popula- 
r-ore probably  unfree  as  late  as   the    thirteenth 
ontuty.     luit  how  great  a  majority  we  cannot  say. 
utiv    these   rillani   properly  so   called   even    the 
lowest  class  of  personally  free  tenants.      There  were 

more  burdensome,  and  the  lowest  of  these  must  have 
been  little  better  off  than  true  bondmen.  It  is  not 

ock  and  Uaiilan.1.  Hi*.  Eng.  Late,  i 
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always  easy  to  draw  the  line  between  the  free  ;,M,|  the 
tillers  of  the  soil.  Hut  there  is  not  the  least 
doubt  that  a  large  number  of  bondmen  existed.  The 
proper  Latin  name  for  a  man  in  this  condition  was 
servus  or  nativun.  Probably  most  of  them  were  descend- 
ants of  the  British  population  who  had  been  spared 
in  the  Knglish  Conquest.  At  all  events,  they  N\«  im- 
personally in  their  lords'  power,  and  were  at  their 
mercy  in  everything  short  of  life,  and  limb.  \\  hat.  \,  i 
they  held  of  land  or  goods  was  held  only  by  the  lord's 
permission  and  might  be  recalled  at  his  will.  We 
know  that  before  the  Conquest  frcM-nn-n  were  not  un- 
commonly driven  by  want  to  become  bondiwn.  But 
sometimes  they  stopped  short  of  this  degradation,  and 
accepted  land  to  be  held  on  servile  and  preearious 
terms,  but  without  giving  up  their  personal  freedom,  or 
their  rights  of  property  in  their  movable  goods.  We 
know  that  similar  terms  were  after  the  Norman  Con- 
quest forced  on  many  Englishmen  who  had  been  hostile 
to  the  Normans  without  actually  bearing  arms  against 
them ;  and  we  may  suspect  that  similar  arrangements 
had  centuries  before  been  made,  especially  in  the 
western  parts,  )>etween  the  conquering  Englishman  and 
the  conquered  Welshman.  There  are  abundant  possible 
historical  sources  of  precarious  tenures  intermediate 
between  full  security  and  that  bare  holding  on  suffer- 
ance which  hardly  ever  exists  in  practice  ;  and  however 
troublesome  these  are  to  the  lawyer  when  he  meets 
with  them,  we  really  ought  to  be  surprised,  if  at  all} 
that  there  are  not  more  of  them.  Only  the  tendency 
of  usage  to  become  fixed  has  saved  us  from  a  great 
deal  more  trouble  <»f  this  kind.  On  the  whole,  we  find, 
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h<    tm,.-  .,!   the  Conquest,  ttoat  di 

There  are  the  personally  froe  ling  more  or 

leu  Und  on  tenna  of  more  or  lets  burdensome  service, 
and  called  by  sundry  names  accordingly,  but  on  fixed 
terms  in  every  ease.  There  are  the  bondmen,  who  are 
in  a  lord'*  hand  and  can  eall  nothing  their  own,  whose 
li. -Mings  are  precarious,  and  who  are  taxed  at  the  lord's 
will.  Ami  there  are  the  degn  men  (whether 

the  remnant  of  a  conquered  race,  or  decayed  members 
of  tlu-  ruling  one),  who  are  not  personally  enslaved,  but 
whose  holdings  are  of  a  servile  and  precarious  kind. 
Moreover,  the  holdings  retained  the  character  once 
fixed  UJM.M  thorn;  so  that  by  successive  changes  of 
ownership  it  might  and  did  hap|>en  that  the  same  man 
1  hold  some  land  by  free  and  other  by  bond 
service,  and  the  nature  of  the  services  did  not  affect 
his  personal  condition.  To  say  that  one  was  a 
villein  was  to  renounce  freedom  and  all  in 
right*!  to  say  that  one  held  land  of  him  in  villenage 
was  compatible  with  defending  the  title  in  one's  own 
name  against  a  stranger.1  On  the  other  hand,  a  bond- 
man might  deal  as  a  freeman  with  any  one  except  his 
lord,  and  might,  if  he  could,  hold  free  land,  under  the 
risk  of  the  lord  reclaiming  him.  The  test  of  a  servile 
hnMing  was  liability  to  be  taxed  at  the  will  of  the  lord. 
Its  •••  It-nts  were  in  practice  fixed  by  usage 

even  at  the  time  of  the  Conquest,  and  in  many  cases 
the  holders  acquired  some  kind  of  inchoate  hereditary 
right 

It  we  bear  in  mind  these  distinctions,  it  is  not  very 

1   Year  Book,  20  Ed.  I.  (Rolls  «U  41. 
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t«»  form  a  reasonable  conception  of  the 
history  of  ropy  holds.     Positive  proof  we  can   hardly 
expect,  as    our  authorities    are   scanty   for    the    lir>i 
century    after    Domesday,   and   we    have    hardly    any 
detailed  records  in  the  shape  of  court  rolls  and  a<«.nnts 
for   another   century   after   that.      Unfortunately   the 
\\hnle  subject  has  in  modern  times  been  confused  by 
the  anil  »i  unions  use  of  words.     The  meaning  of  the  old 
/•////»«  MX,  which  was  at  first  no  less  honourable  a  name 
than  our  yeoman,  became  degraded  after  the  Conquest, 
and   both   in    Latin,  and   in  the  French  form  nil 
was  used  to  stand  for  //////V//s,  with  which  it  propeily 
had    nothing   to   do.     The   old    customary    tenure   1,\ 
labour-rents  was  still  called   villenage,  and   thus   the 
customary  tenants  and  the  bondmen  became  completely 
mixed  up  in  the  apprehension  of  modern  text-writers.1 
Medieval  lawyers,  no  doubt,  strove  to  be  accurate  with 
this  awkward  nomenclature.     When  they  meant  /< 
they  spoke  in  express  terms  of  a  "  villein  by  blood." 
They  were  careful  to  distinguish  the  old  or  privileged 
villenage,  which  was  really  a  free  though  more  or  less 
onerous  tenure,  from  the  villenage  of  base  and  uncertain 
tenure,  and  again   to  distinguish    the   service  due   in 
respect  of  the  land  from  the  personal  condition  of  the 
holder.     But  in  later   times  these  things  were   over- 
looked,  and    the    result    was    the    formerly    current 
account  of   copyholds  :    namely,   that  (in    Blackstone's 

1  Historical  students  have  gradually  worked  out  the  truth 
piecemeal.  Some  of  our  best  authorities,  however,  seem  to  think 
that  dependent  freemen  and  bondmen  were  really  mixed  up  by 
their  Norman  lords.  This,  for  the  reasons  given  in  the  App<Mi<li\. 
Note  D,  seems  to  m«  improbable. 
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language)   "  copy  holder*  are  in  truth  no  other 

•is  who  by  a  long  fortes  of  immemorial  encroach- 
menu  on  the  lord  have  at  laet  eetabliahed  a  customary 
right  to  those  estate*  which  before  were  hekl  absoi 

ic  lurtl's  will  '  villeins  being  understood  aa 
villains  by  blood  or  *i/m.  It  would  be  nearer  the 
truth  to  say  that  by  a  long  series  of  encroachments 
and  fictions  the  lords,  and  lawyers  acting  in  th<-  interest 
of  i  ho  lords,  got  people  to  believe  that  the  lord's  will 
was  the  origin  of  those  ancient  customary  rights  which 
re  were  absolute. 

ion  we  have  once  shaken  off  the  false  them 
Blaokstone  (I  say  of  Blackstone,  for  I  cannot  find  that 
anybody  stated  it  so  positively  before  him),  the  nature 
of  existing  copyhold  customs  is  really  enough  by  itself 
to  carry  convi  their  great  antiquity.     Of  this 

land  is  the  custom  of  "frojnoujfli-Fng|j«hr"  nr.  as  it  U 
more  expressively  called  in  some  parts,  *'  ctyHlA.hn|Hiny." 
by  which  the  course  of  descent  is  neither  to  the  eldest 
son  as  at  common  law,  nor  to  all  equally  as  in  the 
•  •LI  tenure  of  gavelkind  which  still  subsists  in 
Klt*_m.llir  j"1— 'flimli  ""*  *™'-^~'j  Such  a  rule  of 
descent  is  very  difficult  to  account  for.  Hut  the  diffi- 
culty we  now  have  in  understanding  it  is  some  proof 
that  it  comes  down  from  a  forgotten  condition  of 
society ;  and  the  fact  that  it  was  so  deeply  rooted  as 
to  survive  the  Norman  Conquest  seems  to  show  that  it 
was  ancient  then.  Similar  customs  are  found  in 
various  parts  of  Europe,  and  in  some  cases  have  been 
kept  up  in  modern  times  in  spite  of  the  modern  law 
taking  no  account  of  them.  Probably  the  explanation 

u.  95.    SM  Not*  D. 
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is  that  there  was  a  time  win -M  each  son  of  a  family  as 
he  came  of  age  was  entitled  to  an  allotment  out  of 
common  land.  Thus  the  sons  in  turn  parted  off  from 
the  family  and  were  provided  for,  and  the  homestead 
was  left  for  the  youngest.  Such  a  state  of  things  is 
actually  recorded  in  the  old  Welsh  laws.  It  might  l»e 
inferred  that  the  custom  as  found  in  Kngland  is  of 
Welsh  origin,  and  is  in  fact  a  primitive  usage  ulii«  h 
has  survived  not  only  the  Norman  but  the  English 
Conquest.  In  that  case,  however,  we  should  expect  to 
find  it  prevalent  not  in  the  south  and  centre,  l.ut  in 
the  west  and  south-west  of  England. 

Whatever  account  may  be  given  of  particular 
customs,  we  need  have  no  fear  in  saying  that  the 
modern  copyholders  are  the  historical  successors  of  the 
Old  English  landholders  who  had  inheritable  titles 
according  to  local  custom,  evidenced  not  by  writing 
but  by  the  witness  of  the  neighbours,  and  paid  dues 
and  services  to  a  lord.  If  the  copyholders  now  seem 
too  few  to  fill  so  large  a  place  in  the  history,  we  have 
to  remember  that  the  amount  of  land  held  on  this 
tenure  has  for  a  long  time  been  fast  diminishing  Late 
in  the  sixteenth  century  one-third  of  the  land  in  I •! up- 
land was  still  copyhold.  The  archaic  incidents  of  the 
tenure  being  found  in  modern  practice  inconvenient  to 
everybody  concerned  with  the  land,  and  product! 
far  more  vexation  to  the  tenant  than  advantage  to  the 
lord,  the  manorial  rights  have  in  later  times  been  con- 
stantly extinguished  by  agreement,  and  of  late 
under  the  powers  of  requiring  enfranchisement  on 
proper  terms  given  by  the  Copyhold  Acts  to  both  lords 
and  tenants.  In  various  parts  of  the  country  there  are 
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customary  estate*  of  the  nature  of  copy  bo 

.  the  tenant's  position  is  still  insecure  He  holds 
for  one  or  more  live*,  or  sometimes  for  a  abort  term  of 
jean;  and  renewal,  though  it  U  the  rule,  u  not  a 
matter  of  established  right  This  tenure  u  common  in 
the  western  counties,  and  may  (airly  be  thought  to 
represent  the  terms  on  win. h  the  conquered  Welsh 
iH.puUt:. ,u  were  allowed  by  the  English  settlers  to 
M«U  In  Cornwall  there  are  or  were1 
certain  " conventionary  tenants"  holding  by  a  title 
renewable  at  intervals  of  seven  years,  the  tenant 
paying  a  fine  on  renewal  As  the  old  customs  of 
Brittany  present  analogies  to  this  tenure  not  only  in 
substance  )>ut  in  name,  it  in  all  hut  certain  that  the 
Cornish  custom  is  older  than  the  English 
The  same  may  be  said  of  the  peculiar  mining 

•rnwall  and  parts  of  Derbyshire,  which  entitle 
adventurers  to  work  mines  under  any  man's  waste  land 
if  he  does  not  work  them  himself,  paying  to  the  owner 
the  customary  dues  and  royalties.  In  Cornwall  this  is 
called  "tin-boumiini;."  from  the  setting  out  of  the 
working  by  bounds,  which  i-  the  adventurer's  first  step 
towards  establishing  his  claim.  The  like  custom  existed 
in  the  mining  districts  of  Devon  as  long  as  tin-streaming 
was  there  practised. 

The  detailed  pursuit  of  special  and  local  customs, 
however — much  more  the  attempt  to  trace  their  history 
and  affinities — would  lead  us  too  far.  Enough  has  been 

1  The  oonrentionary  tenements  of  certain  manors  of  the  Duchy 
of  Cornwall  were  enfranohieed  by  an  Act  of  1844  (7  *  S  Viet.  c. 
106).  1  do  not  know  whether  other  examples  of  the  tenure 
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said  to  show  that  OOftOHM  <>ldrr  than  tin-  Norman  Con- 
quest, and  perhaps  older  than  the  English  Conquest, 
have  been  far  more  persistent,  and  have  left  far  deeper 
marks  in  the  modern  structure  of  the  law,  than  was 
formerly  understood.  \\ "«•  must  pass  on  to  the  feudal 
period  of  English  land  tenure,  and  trace  the  effects  of 
the  feudal  doctrines  and  policy  which  for  so  long  over- 
laid the  ancient  customs  without  destroying  thun. 
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TIIK  Norman  Conquest  was  the  moans  of  introducing 
great  and  systematic  changes  in  the  government  and 
laws  of  England,  and  not  least  in  the  law  governing  the 
tenure  of  land.  If  we  are  to  fix  a  date,  however,  to 
which  to  refer  the  active  carrying  out  of  these  changes, 
we  must  look  nearly  a  century  onwards  from  the  Con- 
quest itself.  It  was  the  general  and  uniform  jurisdiction 
"f  the  king's  courts,  represented  by  his  judges,  who 
regularly  went  round  the  country,  that  achieved  the 
work  of  breaking  up  the  diversity  of  local  customs  and 
fixing  the  new  pattern  of  English  institutions.  Thu 
jurisdiction  was  put  into  effectual  working  order  under 
Henry  II.,  and  feudalism  was  at  its  most  perfect  stage 

i  -land  in  the  first  half  of  the  thirteenth  century. 
From  the  latter  part  of  that  century  onwards  the  system 

:  went  a  series  of  grave  modifications.  Grave  as 
these  were,  however,  the  main  lines  of  the  feudal  theory 
were  always  ostensibly  preserved.  And  to  this  day, 
though  the  really  characteristic  incidents  of  the  feudal 
tenures  have  disappeared  or  left  only  the  faintest  of 
traces,  the  scheme  of  our  land  laws  can,  as  to  its  form, 
be  described  only  as  a  modified  feudalism. 
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In  order  to  do  justice  to  the  feudal  system  we  must 
consider  it  not  only  in  its  proper  shape  but  with  regard 
to  its  proper  and  original  purpose.  From  any  modern 
point  of  view  the  surviving  peculiarities  of  feudal  law, 
sui-h  as  primogeniture,  can  be  defended  only  by  those 
ingenious  arguments  which,  being  manifestly  begotten 
of  afterthought,  appear  convincing  only  to  persons  who 
need  no  conviction.  But  in  the  early  Middle  Ages 
economical  excellence  was  not  the  first  object  of  Euro- 
pean systems  of  tenure,  and  it  was  impossible  to  make 
it  so.  Before  men  could  settle  how  to  hold  and  eulti 
vate  their  land  to  the  best  advantage,  they  had  to  <1«  d 
with  the  more  pressing  question  how  they  should  ma  In- 
sure of  being  allowed  to  hold  or  cultivate  it  at  all. 
Feudalism  was  really  a  co-operative  association  for  the 
mutual  defence  of  the  members.  Considered  in  its 
application  to  the  whole  of  an  independent  community, 
it  was  the  military  organisation  of  society  appropriate 
to  a  time  when  there  were  no  standing  armies,  and  one 
able-bodied  man  needed  nothing  but  arms  in  his  hands 
to  make  him  as  good  a  soldier  as  another.  A  feudal 
State  was  a  nation  ready  to  take  arms.  The  kin# 
or  other  supreme  prince  was  the  commander -in -chief. 
His  immediate  feudal  tenants  were  generals,  each  of 
whom  not  only  commanded  but  raised  and  equipped 
his  contingent.  And  these  contingents  again  were 
made  up  by  the  contributions  of  lesser  tenants,  of  whom 
some  were  bound  to  take  the  field  with  a  certain  num- 
ber of  men  and  horses,  some  only  to  serve  in  person. 
The  plan  of  every  chief  and  under-chief  bringing  his 
own  men,  who  take  their  orders  from  him  alone,  i-  in 
itself  much  older  than  feudalism.  It  is  pretty  well 
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-.il  in  the  early  stage*  of  dviliaation.  We  aee  It 
in  full  force  in  the  Homeric  deacriptiona  of  the  Greek 
host  before  Troy.  Marks  of  it  have  remained  even  in 
modern  military  establishment*.  In  the  laat  century  a 
regiment  waa  regarded  aa  in  a  manner  belonging  to  Ha 
colonel ;  and  Britiah  regiroenU  were  eaparately  recruited 
and  equipped  by  their  commanding  officer*  abnoat  in 

•  n  time.     The  peculia:  he  feudal  ayatom  it 

that  thia  type  of  military  organiaaUon  haa  increaaed 

and  solidity  -n,-n  t..  it  l,y  making  it  alao  terri- 
torial. Land,  aa  the  ultimate  aource  of  wealth  (and  at 
that  time  almost  the  only  direct  one),  ia  regarded  by 
the  State  according  to  it*  capacity  for  supporting  the 
defence  of  the  nation.  It  is  not  merely  bound  to  con- 
tribute to  thia  purpose  by  way  of  taxation,  aa  waa  the 
caae  in  England  before  the  Conquest.  Quite  apart  from 
feudalism,  the  burden  of  supplying  the  means  of  de- 
fensive  warfare  waa  universal  and  paramount ;  even 
in  the  moat  favourable  grant*  of  public  land  thia  waa 
excepted  from  the  immunities  conferred  on  the  holder. 

••udalism  does  not  atop  at  contribution  ;  it  makes 
military  service,  in  many  cmiea  personal  service,  or  in 
any  caae  definite  provision  f<>r  it,  the  essence  and  the 
condition  of  the  landholder's  title.  The  land  ia  assigned 
to  him  for  the  support  of  his  military  duties.  To 
extent  this  waa  the  real  historical  origin  of  feudal 
urea ;  in  what  proportions  it  combined  with  other 
to  produce  the  actual  result  ia  ouuide  the  business  in 
hand.1  >  i  any  caae  the  conception  dominating 

the  system  in  its  finished  form. 

1  As  to  Continental  feudalism  SM  Stabbt,  Caul.  Hi*.  I  851  ; 
and  a  oduction  of  military  tenons  in  England,  A.  Ml. 
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Regarding  the  feudal  tenant  as  an  officer  settled  on 
land  rather  than  as  owner  of  the  land,  wo  see  the  fitness 
of  the  feudal  institutions.  Both  as  to  the  rights  .m<l 
duties  of  the  tenant,  and  as  to  the  t run-mission  of  them 
by  descent  or  otherwise,  the  efficient  performance  of  the 
<  es  is  the  first  consideration.  Freedom  of  aliena- 
tion is  regarded,  in  our  modern  way  of  thinking,  as  one 
of  the  natural  incidents  of  ownership ;  but  there  was  no 
place  for  it  in  the  doctrine  of  feudal  tenancy.  The 
truant  by  military  service  was  no  more  entitled  of  his 
own  motion  to  put  a  new-comer  in  his  place  than  a 
soldier  on  duty  to  assign  his  post  to  another.  Feudal 
tenants  had  indeed  powers  of  alienation  which  ultimately 
became  equivalent  to  freedom  for  all  practical  purposes  : 
but  these  were  regarded  as  in  the  first  instance  not 
belonging  to  them  as  owners,  but  conferred  on  them  l»y 
delegation  from  the  lord  under  whose  grant  they  held. 
Disposal  by  will  was  a  thing  still  more  strongly  repug- 
nant to  the  feudal  theory.  Before  the  Conquest,  as  we 
have  seen,  it  had  been  the  fashion  among  the  larger 
landowners  (though  perhaps  rather  as  a  matter  of  s  j 
privilege  than  of  common  right) ;  but  the  military 
tenures  put  a  stop  to  this.  Even  inheritance  by  descent 
can  scarcely  be  called  an  unqualified  right  in  the  feudal 
system.  It  existed  only  when  there  was  mention  of 
heirs  in  the  original  grant  of  the  estate  ;  and  the  heir  did 
not  even  then  succeed  as  a  matter  of  free  and  common 

In  England  there  was  never  a  complete  military  feudalism  any 
more  than  a  complete  legal  one  ;  the  practice  was  already  inade- 
quate and  becoming  obsolete  before  the  law  was  fully  d« -lim •<! 
(see  Pollock  and  Maitland,  //  /  /  '  L  J31);  so  that  the 
military  incidents  of  tenure  were  soon  as  useless  to  the  kingdom 
as  burdensome  to  the  tenant. 
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II.'  owed  the  lord  a  payment  called  relief,  wfafat 
waa  the  price  of  hi*  full  acceptance  aa  the  new  tnnint 

m  Engliah  law  preserves  this  conception  to  the 
preeen  » it  h  land  as  a  subject  of  owner 

"ln|',  like  anything  else,  we  thould  expect  a  grant  of 

to  a  man  in  iin<(ualified  terma  to  give  him  the 
reel  the  grantor  waa  capable  of  transferring. 

liind,  aa  it  waa  not  ao  dealt  with  in  the  feudal 
tenure*,  i*  still  not  ao  dealt  with  in  our  legal  theory. 
The  grant  of  land  to  a  man,  without  specifying  what 
eatate  he  is  to  take,  will  to  thia  day  give  him  no  interest 
beyond  hia  own  life.  In  the  caae  of  a  will  the  rule  has 
been  changed  by  legislation,  and  had  in  various  ways 
been  relaxed  earlier .  )>ut  our  modern  wills  of  land 
belong  to  another  and  later  stage  of  the  history,  and 
must  be  considered  apart  On  the  principle  that  a 
feudal  tenancy  is  not  merely  a  possession,  but  an  office 
of  trust  and  confidence,  it  is  more  difficult  to  account 

h< ;  iumce  being  the  rule,  or  being  allowed  at  all, 
than*  for  dispositions  by  will  not  being  allowed.  The 
hereditary  character  of  feudal  estates  had  been  estab- 
blished  on  the  Continent,  however,  long  before  the 
feudal  pci  1  nglish  law,  but  still  under  conditions 

bearing  witness  to  the  difference  between  the  tenure  of 

estates  and  complete  ownership.      Both  on  the 
and  in  England  the  inheritance  of  military 
1  es  waa  governed  by  a  peculiar  and  appropriate  rule 
of  ite  own,  the  rule  now  familiar  l>\  the  name  of  primo- 
geniture.    On  the  tenant's  death  his  eldest  or  only  eon 
took  the  whole  of  his  land,  to  the  exclusion  both  of 
daughters  and  of  younger  sons. 

Die  actual  origin  of  primogeniture  is  obscure.    More 
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or  leas  preference  is  shown  to  the  eldest  son  in  th« 
division  of  the  father's  heritage  by  many  customary 
laws  of  different  nations,  European  and  other.  Siu-h  a 
customary  law  >und  still  in  force  in  thoQ;; 

(Ininiiiions  no  farther  fmm  us  th;m  the  Channel  Islands. 
On  the  ntlu-r  hand,  wo  find  in  many  local  customs  that 
the  same  kind  of  preference  is  shown  to  the  youngest ; 
and  it  is  doubtful  whether  this  very  general  usage  of 
"  privileged  succession,"  as  Sir  Henry  Maim-  <  alls  it,  has 
in  truth  anything  to  do  with  the  exceptional  rule  of 
exclusive  succession.  There  are  traces  of  primogeniture 
in  the  strict  sense  having  existed  as  a  local  custom  in 
England  apart  from  feudalism,  but  to  what  extent  wo 
do  not  know.  Wherever  the  institution  came  from,  its 
advantages  to  both  the  lord  and  the  tenant  in  an  un- 
settled state  of  society,  where  a  man  might  any  day 
have  to  keep  his  goods  and  land  by  his  own  sword,  a  in- 
sufficiently obvious.  The  same  reasons  which  made 
against  free  alienation  of  that  which  was  not  so  much 
property  as  a  post  of  defence  and  an  office  of  command 
were  yet  stronger  against  dividing  it.  We  see  that 
where  the  feudal  rules  did  allow  division,  as  in  the  case 
of  female  co-heirs,  an  exception  was  made  in  the  case  of 
a  chief  place  of  arms  or  castle,  for  the  avowed  reason  of 
military  necessity,  propter  ius  gladii  quod  dividi  non  potest. 
Primogeniture,  accordingly,  grew  fast  at  the  expense  of 
other  rules  of  descent.  It  was  imported  into  England 
full-grown,  and  here  it  obtained,  strangely  as  it  appears 
at  first  sight,  a  more  complete  and  lasting  success  than 
anywhere  else  Its  most  formidable  competitor,  the 
rule  of  equal  division  among  all  the  sons  (in  preference 
to  daughters,  not  sharing  with  them  as  modern  ideas  of 
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equal  justice  would  have  it),  baa  held  iu  ground  only 
The  opposite  extreme  of  the  youngest  ton* 

live  right   in  also  found  at  a  special  and  local 
custom,  sometimes    to  the    confiuion   of 

y  drove  iu  rivaU  into 
and  became  the  common  law  of  Eiigluh  landed  pro- 
petty,  but  has  outlasted  the  abolition  of  the  military 
.t  was  in  the  fimt  instance  confined 
Concurrent  !v  with  that  abolition,  however,  the  power  of 
testamentary  disposition  became  unlimited  ;  so  that  the 
rule  of  intestate  descent  is  now  comparatively  unim- 
portant in  its  effects. 

re  is  only  one  striking  example  of  the 

sion  of  feudal  doctrine  and  law  beyond  their  original 
sphere  which  took  place  in  England.  They  assimilated 
and  superseded,  with  few  exceptions,  the  customs  of  the 
non-military  free  tenures;  and  even  in  copyholds  the 
feudal  rules  of  descent  became  largely  prevalent, 
the  help,  it  may  be,  of  ancient  local  customs  bearing 
some  resemblance  to  them.  In  the  presence  of  the 
general  law,  more  widely  known  and  applied  than  any 
particular  custom,  these  customs  could  not  but  lose  any 
distill,  tive  characters  they  may  have  had,  and  become 
fused  in  one  body  of  rules  and  practice  enforced  every- 
where by  the  king's  courts.  It  is  uncertain  how  long 
the  process  lasted.  In  socage  land, — the  land,  that  is, 
which  was  held  by  free  tenure,  but  without  military 
service, — the  contest  between  primogeniture  and  gavel- 
kin. I  was  still  undecided  in  the  thirteenth  century.1  It 
was  in  each  case  a  question  of  fact  whether  the  inheritance 
was  divisible  by  a  There  is  reason  to 

1 8ss  Vest  E 


60  IIIK  LAND  LAWS  CHAP. 

think  that  the  king's  judges  established  a  presumption 
in  favour  of  primogeniture  which  in  a  few  generations 
became  a  fixed  rule  of  law.  By  requiring  every  one  who 
claimed  a  share  according  to  any  other  custom  to  |>m\  «• 
strictly  that  the  custom  applied  to  the  land  in  question, 
and  in  default  of  strict  proof  applying  the  feudal  rules, 
it  would  not  have  been  difficult  to  produce  in  a  moderate 
time  the  results  that  actually  came  to  pass.  It  must  be 
remembered  that  the  total  number  of  titles  coming  within 
the  jurisdiction  of  the  king's  courts  was  not  very  large, 
a  considerable  proportion  of  the  land  being  held  on  the 
inferior  customary  tenures  which,  as  we  saw  in  the  last 
chapter,  appear  in  the  settled  form  of  the  law  as  copy 
holds.  The  fact  that  for  copyholds,  except  in  parts  of 
the  southern  counties  where  descent  to  the  youngest  son 
prevails,  primogeniture  has  become  the  common  rule,  is 
enough  to  show  that  in  these  also  some  similar  process 
went  on,  the  manor  courts  following  the  fashion  set  by 
the  king's  judges :  but  no  specific  evidence  of  its  course 
is  now,  as  far  as  I  know,  accessible.  Possibly  it  may 
still  exist  in  unexamined  court  rolls ;  but  it  is  extremely 
rare  to  find  court  rolls  earlier  than  the  middle  of  the 
fourteenth  century  in  good  or  even  fair  condition. 

At  the  same  time  that  the  ancient  customs  of  Eng- 
land were  thus  feudalised,  feudalism  itself  was  modified 
or  corrupted.  Some  relaxation  of  its  principles  was  the 
necessary  condition  of  their  being  so  widely  applied,  and 
the  system  underwent  a  kind  of  degeneration  in  the  very 
completeness  of  its  victory.  The  adoption  of  the  feudal 
rules  as  the  common  law  of  :ill  Kn^lish  land,  but  with 
the  mitigation  or  omission  of  their  essentially  military 
features,  went  side  by  side  with  the  formation  of  a 
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society  wherein  a  strong  aristocratic  feeling  and 
inanity  of  interest  prevailed  among  the  larger  land- 
owners, and  yet  there  was  nothing  like  the 
aristocracy  of  race.  These  points  of 
English  and  Continental  feudalism  are  closely  akin,  or 
rather  they  are  two  manifestations  of  the  same  social  and 

al  difference.  Where  the  law  recognised  no 
enoas  of  caste,  and  the  king's  younger  children 
commoners  unless  and  until  they  were  specially  called 
to  peerages,  it  was  impossible  that  the  law  should  make 
differences  between  the  land  of  a  peer  and  the  land  of 
any  other  freeholder.  Quite  in  accordance  with  the 
general  tendency  to  treat  all  differences  of  rank  as 

eal  rather  than  personal,  it  was  always 
by  English  court*  that  the  tenure  of  land  was 
by  the  quality  of  the  person  holding  it ;  and  this  was 
carried  out  even  in  the  case  of  a  free  man  taking  land 
of  servile  tenure,  or  a  serf  becoming  a  freeholder.  The 
personally  free  holder  of  a  base  tenement  performed 
the  services,  or  got  them  performed  for  him,  and  paid 
the  dues1  according  to  the  conditions  of  the  tenure. 
The  bondman  who  acquired  a  freehold  could  be 
challenged  on  the  ground  of  his  personal  condition  by 
nobody  but  his  own  lord. 

Along  with  this  reduction  of  tenures  to  a  few  uniform 
types,  and  severance  of  them  from  the  personal  condition 
of  the  landholders,  there  came  from  the  thirteenth  cen- 
tury onwards  (if  not  earlier)  a  general  commutation  of 
the  services  into  money  payments.  This  tendency  may 


>  But  it  waialrMdy  disputed  in  Ut«  Middl*  A««  whttiMT 
(the  fine  on  a  daughter!  marriagt)  could  be  rtsMiBiisii  cnspt  ft 
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be  seen  equally  in  the  military  obligations  of  knight- 
service  and  in  the  labour-rents  of  socage  and  villein 
i  e.  And  the  feudal  truant's  position,  from  having 
been  a  kind  of  military  occupation  of  the  land  on  >]»•<  M] 
duty,  l>ecame  a  complicated  form  of  ownership,  subjeet 
to  periodical  and  occasional  burdens  which,  having  lost 
thoir  original  purpose,  appeared  as  meaningless  as  they 
wore  vexatious. 

These  "fruits  and  consequences"  of  military  tenuir, 
as  they  were  called,  were  of  course  due  to  the  Crown 
from  its  immediate  tenants,  and  were  thus  a  material 
l>art  of  the  public  revenue.  Since  the  Restoration  they 
have  ceased  to  exist,  and  are  now  represented  by  the 
excise  and  the  land-tax;  but  it  is  impossible  to  under- 
stand either  the  working  of  the  medieval  system  or  its 
later  modification  without  knowing  the  nature  of  these 
burdens,  which  by  the  middle  of  the  seventeenth 
century  had  become  intolerable,  and  made  the  settle- 
ment of  the  Restoration  a  necessity.  First  there  irew 
payments  called  aids;  in  the  theory  of  our  earlier 
authors  they  were  offered  of  the  tenant's  free  will,  to 
meet  the  costs  incurred  by  the  lord  on  particular 
occasions;  but  they  settled  into  a  fixed  custom  after 
wards,  if  they  had  not  really  done  so  when  those 
authors  wrote.  The  occasions  in  question  were  the 
ransoming  of  the  lord  from  captivity;  the  knighting 
of  his  eldest  son,  "  a  matter  that  was  formerly  attended 
with  great  ceremony,  pomp,  and  expense " ; ]  and  the 
marriage  of  his  eldest  daughter.  The  amounts  pay- 
able for  the  two  latter  purposes  were  assessed  at  the 
fixed  proportion  of  a  twentieth  of  the  assumed  annual 
1  lilackstone. 
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fourteenth  centuries.  Than  there  WM  the  «l*j  payable 
by  an  heir  of  full  age  on  his  entry,  which  likewise 
became  fixed  at  an  early  time.  In  the  caie  of  land 
•own,  the  king  also  took  a  year •  profit*, 
i  was  called  printer  SJUM,  and  a  fine  WM  payable 
.o  tenant  on  every  alienation  of  the  land.  1 
heir  waa  under  age,  the  king  or  other  lord  became  the 
guardian  of  both  the  heir  and  the  estate,  and  rendered 
no  account  of  the  profit* ;  and  on  the  heir's  coming  of 
age  a  fine  was  payable  to  the  guardian  for  quitting  the 
land.  This  privilege  of  the  lord,  in  manycases  a  highly 
lucrative  one,  was  called  tmrrfaty;  and  incident  to  it 
was  the  right  of  disposing  of  the  ward  in  marriage, 
which  appears  to  have  been  commonly  treated  as  a 
matter  of  sale  and  barter  in  the  guardian's  interest 
In  the  case  of  non-military  free  tenure  a  relief  of  a  year's 
rent  was  payable  where  a  rent  in  money  or  land  was 
reserved,  and  ••  primer  seisin  "  if  the  land  was  immedi- 
ately held  of  the  Crown ;  and  the  aids  for  the  knight- 
hood  of  the  lord's  eldest  son  or  marriage  of  his  eldest 
daughter  were  also  due.  But  the  rules  of  guardianship 
were  quite  different;  the  guardian  in  soeage  was  not 
the  Ion  I,  )>ut  the  nearest  of  kin  to  the  heir  among  those 
to  whom  the  land  could  not  possibly  descend;  the 
wardship  lasted  only  till  the  heir  was  fourteen  years 
>v hen  he  was  free  to  choose  his  own  guardian  until 
full  age),  and,  most  important  of  all,  the  guardian  was 
accountable,  "  Such  guardian  in  socage,"  says  Littleton, 
"shall  not  take  any  issues  or  profits  of  such  lands  or 
tenements  to  his  own  use,  but  only  to  the  use  and 
profit  of  the  heir;  and  of  this  he  shall  render  an 
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account  to  the  lu-ir,  when  it  pleaseth  tin-  heir,  after  lie 
accomplished!  the  age  of  fourteen  years."  \Vlu-n  the 
military  tenures  and  their  incidents  were  finally  abol- 
ished at  the  Restoration,  this  became  the  general  rule  ; 
by  the  same  statute  the  father  was  empowered  to 
appoint  persons  of  his  own  choice  to  be  hi>  ( liildim  > 
guardians  after  his  death,  if  he  left  them  under  age. 
By  an  Act  of  1886,  49  &  50  Viet.  c.  27,  the  mother,  if 
she  survive,  is  a  guardian,  and  may  also  appoint  others 
to  act  after  her  own  death.  With  these  additions  the 
ancient  law  remains.  The  statutory  power  of  naming 
guardians  and  the  careful  provisions  of  modern  settle- 
ments have  made  it  almost  forgotten. 

Thus  it  appears  that  in  the  material  point  of  guardian- 
ship the  strict  feudal  doctrines  were  never  applied  to 
socage  lands  at  all,  while  the  other  services  and  incidents 
of  feudal  tenure  rapidly  degenerated  into  a  clumsy  mode 
of  taxation  in  money,  or  a  source  of  private  profit  to 
the  lord  of  the  fee,  with  great  opportunities  for  corrupt 
and  oppressive  practices.1  It  was  no  wonder  that  tin- 
military  tenures  should  be  unpopular,  or  that  a  variety 
of  devices  should  be  employed  to  escape  their  obliga- 
tions, which  had  their  effect  in  suggesting  similar 
devices  for  other  purposes,  and  ultimately  producing 
the  complicated  and  artificial  state  of  our  real  property 
law.  The  history  of  our  land  laws,  it  cannot  be  too 
often  repeated,  is  a  history  of  legal  fictions  and  evasions, 
with  which  the  Legislature  vainly  endeavoured  to  keep 
pace  until  their  results  (and  with  them  the  crooked 
ways  by  which  they  were  attained)  were  perforce 

1  The  reader  may  consult  Blackstone  (Comm.  ii  76)  for  a  forcible 
and  probably  accurate  sketch  of  these  abuse*. 
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acquiesced  in  as  a  settled  part  of  the  law  itself.  We 
have  not  yet  mentioned  an  incident  common  to  all 
feudal  tenures,  whether  military  or  not— the  possibility 
of  the  land  falling  back  into  the  hands  of  the  lord,  as 
representing  the  original  donor,  on  a  failure  of  the 
tenant's  heirs.  Exktat  (such  is  the  technical  name  of 
this  event)  must  have  been  a  sensible  branch  of  the 
lord's  casual  profits  so  long  as  land  could  not  be  dis- 
posed of  by  will.  Now  that  on  the  one  hand 
by  will  is  allowed  without  limit,  and  on  the 
Mitulry  Usabilities  to  take  \  f.uice  are  removed, 

escheat  is  still  possible,  but  seldom  happens.  It  is  yet 
more  seldom,  r  hat  it  happens  in  favour  of  any 

one  but  the  Crown. 
//Feudalism  in  England  tended  of  itself  to  settle  into 

military  tenancies,  and  such  as  would  allow  some  toler 
able  DOvrodenM  "f  agrieohoraJ  ... .  BpatioB  and  \-  M  • :  .1 
commerce//  But  the  direct  action  of  the  Crown  and  of 
.mi- nt   likewise  effectually  prevented   the   system 
being  established  in  its  full  consistency.      The 
first  decisive  step  was  taken  by  William  the  Conqueror 
when  he  exacted  a  direct  and  universal  oath  of  allegiance 
t<>  him-. -it.  ing  all  feudal  obligations.     That  one 

an<l   paramount  seven  •   the  Crown  which  has 

ever  since  been  the  principle  of  English  executive 
government,  and  is  stamped  in  every  part  on  the  lan- 
guage and  formulas  of  English  law,  dates  from  the 
Council  of  Salisbury.  From  that  day,  we  may  truly 
say  in  one  sense,  feudalism  was  doomed  In  another 
sense  we  may  say  that  it  was  preserved  by  being  made 
harmless  against  the  public  onler  of  the  kingdom,  and 
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reduced  to  its  fitting  place  in  a  polity  lioth  coherent 
and  capable  of  expansion.  What  the  Conqueror's 
wisdom  had  saved  I '.upland  from  was  seen  later  by  a 
terrible  example,  when  the  strength  of  the  king's  hand 
was  for  a  time  paralysed  in  the  evil  days  of  Stephen. 
The  separation  of  j>olitical  allegiance  fn.m  feudal  tenure 
cleared  the  way  for  the  assimilation  of  the  feudal  doc- 
trines, as  a  branch  of  civil  law,  by  the  general  custom 
ami  judicial  usage  of  the  realm.  In  the  thirteenth  cen- 
tury there  was  a  fairly  complete  system  of  customary 
land  laws,  as  we  know  by  Bracton's  exposition.  The 
feudal  services  were  being  reduced  to  something  like 
certainty.  Primogeniture  was  not  yet  fully  established 
as  the  common  law  of  non-military  free  trnam-ies.  '"it 
was  rapidly  prevailing  over  the  old  e<jual  partition 
among  sons,  and  other  local  customs.  In  other  respects 
the  course  of  inheritance  of  freeholds,  and  the  tenant's 
power  of  alienation  in  his  lifetime  (by  will  he  could  do 
nothing  with  his  land,  save  in  some  places  by  >pecial 
custom),  depended  on  the  terms  of  the  grant.  If  heirs 
were  not  named  at  all,  the  taker  had  not  and  could  not 
give  any  interest  beyond  his  own  life.  If  heirs  were 
named,  the  grant  being,  for  example,  to  Adam  of  Stoke 
and  his  heirs,  or  heirs  and  assigns,  he  could  alienate 
whenever  he  chose.  The  interest  conferred  by  a  grant 
in  these  terms  was  and  is  the  largest  a  subject  is  capable. 
of  having.  It  is  called  an  estate  in  fee  -imple.  "A 
man  cannot  have  a  more  large  or  greater  estate  of  in 
heritance  than  fee  simple."1  But  if  a  limited  kind  of 

1  Litt.  s.  11.  The  power  of  alienation  was  not  established  all 
at  once.  The  history  is  still  obscure  in  detail,  and  it  seems  lik. -ly 
that  for  some  time  the  customary  law  was  really  vague.  "  Down 
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heir*  were  named,  for  example,  by  grant  to  Ralph  of 

Hengham  and  the  heirs  of  his  body,  or  the  heirs  male 

could  not  alienate  until  some  one  capable 

of   Mlrrrr.illl^    Ull'l-  I    I  li-     -JM-.  ;.J   .  i«- l^'ti.i1  !•  .!i    >*   i-    !'i    r\:-t 

enco.     I-  io  oases  j  gham 

might  alienate  as  soon  as  he  had  a  chiM  in  the  latter, 
as  soon  as  he  had  a  son.  -rest  was  call- 

either  case  an  estate  in  fee  simple  conditional,  at 
short  of  being  a  complete  fee  simple  until  the  condition 
the  named  class  being  in  existence  was 
fulfilled.  When  it  was  fulfilled,  the  special  course  of 
descent  prescribed  by  the  original  grant  was  not  affected 
so  long  as  the  tenant  retained  the  land.  But  if,  after 
having  issue  answering  the  description,  he  made  a  grant 
in  fee  simple  to  another  person,  say  Metingham,  then 
in  Metingham's  hands  the  estate  would  be  a  common 
estate  in  fee  simple,  and  descend  according  to  the 
general  rules  of  law.  Thus  if  Hengham's  lineal  descend- 
ants, or  descendants  in  the  male  line,  as  the  case  might 
be,  ceased  to  exist,  this  wouM  not  enable  the  lord  or 
his  heirs  to  claim  the  estate  by  escheat 

wi-1.-  interpretation  of  grants  limited  in  their 
terms,  and  int.-n«l.-.l  )>y  the  makers  to  confine  the  estate 
to  a  particular  course  of  succession,  and  preserve  the 
benefit  of  the  grant  for  the  lineal  heirs  and  the  chance 
of  escheat  for  the  lord,  was  displeasing  to  the  great  men 
of  the  kingdom.  In  1285  it  was  declared  by  Parlia- 
ment that  gifts  of  this  kind  should  be  strictly  observed 

to  the  end  of  the  twelfth  century  the  tenant  in  fee  who  wiahed  to 
alienate  had  vary  commonly  to  eeek  the  conaent  of  hi*  apparent  or 
prwun  Hock  and  Mattland,  //*.  B*g.  Urn,  U.  13. 

op.  L  310  30. 
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according  to  their  form,  and  the  tenant  sin  ml.  I  have  no 
power  of  alienating  the  inheritance  to  the  prejudice  of 
his  issue  or  of  the  grantor.  This  Act  is  known  as  the 
statute  De  Donis  Conditionalibus,  or  in  common  citation 
De  Donis.  Under  ite  operation  the  tenant  who  would 
have  had  a  fee  simple  conditional  had  only  a  limited 
and  inalienable  estate;  and  this,  as  being  permanently 
cut  down  from  the  freedom  of  disposition  incident  to  a 
fee  simple,  was  no  longer  called  a  qualified  tYe  simple, 
but  regarded  as  a  new  kind  of  estate,  and  called  a  fee 
tail  (  "  feodum  talliatum,  taille  "  >).  If  after  the  statute 
land  was  granted,  say  to  Metingham  and  the  heirs  of  his 
body,  then  Metingham  had  all  the  rights  of  a  tenant  in 
fee  simple  as  to  use  and  enjoyment,  but  he  could  not 
grant  away  the  land  for  any  time  beyond  his  own  life. 
His  lineal  heirs  succeeding  under  the  grant  were  in  the 
same  position.  He  and  they  were  called  tenants  in 
tail,  and  the  land  was  said  to  be  entailed  upon  them. 
Such  is  the  legal  and  only  correct  meaning  of  the 
term  entail,  which  nowadays  is  constantly  used  to  ex- 
press the  far  more  complicated  scheme  of  modern 
settlements. 

Entails,  as  authorised  by  the  statute  De  Donis,  were 
certainly  intended  by  the  Legislature  to  be  perpetual 
and  inviolable.  But  that  intention  never  took  full 
effect,  and  before  two  centuries  were  over  it  was  wholly 
set  at  naught.  This  is  the  first  of  several  surprises 
which  the  learner  of  English  legal  history  meets  with 
on  his  way.  He  must  not  expect  to  find  Acts  of 
Parliament  in  the  thirteenth  or  even  the  sixteenth 

1  "Jus  taliatum,  hoc  est  liniitatum,  incisum  aut  restrict um." 
—Coke,  4  Rep.,  Pref. 
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century  carried  into  execution  as  they  are  in  our  own 
time.  Statutes  had  to  be  administered  through  judge, 
and  lawyer*,  who  were  stubborn  instrument*.  They 
constantly  preferred  their  own  mind  to  that  of  the 
Parliament,  and  would  contrive  and  encourage  every 
means  of  counterworking  a  statute  they  disliked,  abort 
of  disobedience  to  its  express  terms.  We  know  nothing 
<>f  th,-  jurtioular  circumstance  in  which  the  statute 
DC  Ami*  was  passed.  But  it  is  clear  that  it  was 
obtained  by  the  great  landowners  against  the  feeling  of 
the  country ;  and  that  feeling  was  taken  up  and  made 
effectual  by  the  lawyers.  Coke,  writing  long  after  the 
work  was  done  for  his  time,  expressed  the  tradition  of 
his  order  in  terms  almost  of  indignation.  "  When  all 
estates  were  fee  simple,  then  were  purchasers  sure  of 
liases,  farmers  of  their  leases,  creditors  of  their 
debts ;  the  king  and  lords  had  their  escheats,  forfeitures, 
wardships,  and  other  profits  of  their  seigniories;  and 
hose  and  ..th.-r  like  cases,  by  the  wisdom  of  th,- 
common  law,  all  estates  of  inheritance  were  fee  simple ; 
and  what  contentions  and  mischiefs  have  crept  into  the 
of  the  law  by  these  fettered  inheritances,  daily 
experience  teachcth  us."  Later  still  the  tradition  took 
new  life  in  the  more  polished  phrases  of  Blackstone, 
who  summed  up  the  mischiefs  of  inalienable  estates,  and 
testified  that  by  legal  authorities  they  had  been  "  almost 
: isidered  as  the  common  grievance  of  the 
realm."  The  methods  by  which  the  bonds  of  the 
statute  were  first  relaxed  and  then  slipped  off  will  U- 
better  considered  in  connection  with  the  other  changes 
that  brought  the  law  of  real  property  to  its  finished 
form.  In  the  meantime  we  will  turn  to  the  other 
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fundamental  statute  of  Edward  I.,  which  is  cited  as 
Quiaempiores  by  its  first  words,  according  to  the  constant 
medieval  usage  still  preserved  by  the  Church  of  Rome, 
and  to  some  extent  in  modern  books  of  Roman  law. 

This  statute  was  made  in  1290.  Like  the  De  Donis, 
it  was  made  in  the  interest  of  the  great  lords;  but, 
unlike  that  measure,  it  was  accepted  with  satisfaction 
on  all  hands.  It  dealt  a  heavy  blow  to  the  consistency 
and  elegance  of  the  feudal  theory,  but  made  the  con- 
ditions of  land  tenure  far  more  simple.  It  was  the 
first  approximation  of  feudal  tenancy  to  the  modern 
conception  of  full  ownership.  Before  1290  the  feudal 
tenant  who  alienated  the  whole  of  his  land  put  the  new 
tenant  in  his  place  as  regards  the  lord;  but  if  he 
alienated  a  part  only,  the  effect  was  to  create  a 
and  distinct  tenure  by  subinfeudatiorij  as  it  is  called. 
Thus,  if  the  king  granted  a  manor  to  Bigod,  and  Bigod 
granted  a  part  of  it  to  Pateshull,  Bigod  was  tenant  as 
regards  the  king,  and  lord  as  regards  Pateshull.  Bigod 
remained  answerable  to  the  king  for  the  services  and 
dues  to  be  rendered  in  respect  of  the  whole  manor,  and 
Pateshull  to  Bigod  in  respect  of  the  portion  Bigod  had 
granted  him.  Pateshull,  again,  might  grant  over  to 
Raleigh  a  portion  of  what  he  had  from  Bigod,  and  as 
to  that  portion  would  be  Raleigh's  lord,  and  Kal<  i-li 
would  be  his  tenant.  A  person  who,  beini^  himself  a 
tenant,  is  lord  of  under  tenants,  is  called  a  mesne  lord. 
These  under- tenures^  were_  constantly  multiplying,  and 
not  only  titles  became  complicated,  l»ut  tl  -ts  of 

the  superior  lords  were  gravely  affected.  The  lord's 
right  to  the  services  of  his  tenant  were  in  themselves 
unchanged  by  any  subiufeudation ;  but  his  chance  of 
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getting  thorn  practically  depended  on  the  punctual 
.iider  tenants,  against  whom  be  hud  no 

rendering  their  contribution*  to  the 
tenant  The  profit*  coming  to  him  by 
of  wards,  and  wardship,  were  also  «timfoMH  Many 
yean  before  the  statute  in  question  the  great  lord*  had 
thought  themselves  ill-need  in  this  matter.  It  was 
provided  by  Magna  Charta  that  no  free  tenant  should 
alienate  more  of  hi*  holding  than  would  leave  him 
enough  to  perform  the  services  (this  •how*,  by  the  way, 
that  at  the  beginning  <>t  th.-  thirteenth  century  the 
feudal  services  and  dues  had  ceased  to  represent,  if 
they  ever  did  represent,  anything  like  the  full  annual 
value  of  the  land).  Hut  thU  was  found  inadequate  by 
the  superior  lords,  and  in  1290  the  law  was  funda- 
mentally changed.  It  was  enacted  that  every  free- 
man *  might  thenceforth  dispose  at  will  of  his  tenement, 
or  any  part  thereof,  hut  so  that  the  taker  should  hold 
a  the  same  chu-f  l.>nl,  and  by  the  same  sen-ices. 
Th-'  incomer  became  th«-  <iiroct  tenant  of  the  chief  lord, 
and  liable  to  him,  and  to  him  only,  for  a  proportionate 
part  of  the  services  due  in  respect  of  the  original  hold- 
ing. A  clause  curiously  like  the  introductory  clauses 
<  of  Parliament  confined  the  application 
of  th.'  statute  to  estates  in  fee  simple,  and  fixed  the 

vocpt  those  holding  directly  of  the  Crown,  to  whom  the 
Mine  right  was  extended  only  ml  :»).     They 

.-till  had  either  to  obtain  a  licence  from  the  Crown  to  aUsaata,  or 
to  pay  a  "reasonable  fine,"  which  in  the  sixteenth  century  was 
understood  to  be  one  year's  value  of  the  land,  whereas  the  fee  for 
a  licence  was  only  one-third  of  the  annual  value.  The  Crown, 
there/ore,  retained  a  considerable  check  on  its  own 
tenants.  How  it  was  need  I  do  not  know. 
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day  when  it  should  come  into  operation.  Since  that 
day — the  feast  of  St  Andrew  in  1290— it  has  been 
impossible  to  create  a  new  feudal  tenure  of  a  fee  simple 
estate;  and  any  chief  or  quit  rent  now  payable  to  a 
superior  lord  out  of  land  held  in  fee  simple  must  have 
been  created  before  that  time.1  The  statute  enabled 
the  fee  simple  tenant  to  deal  \\ith  his  land  as  property, 
without  consulting  his  lord  ;  and  in  this  respect  it  was 
a  great  economical  advance.  Probably  it  was  intended 
to  compel  the  owner  of  land  to  be  also  the  occupier,  or, 
at  any  rate,  through  his  villein  and  customary  tenants, 
the  direct  administrator  and  eollector  of  revenue.  If 
such  was  the  intention,  it  was  before  long  defeated  by 
the  general  introduction  of  leases  for  years.  They 
were  already  known  in  the  thirteenth  century,  but 
received  a  great  and  sudden  increase  of  importan 
the  fourteenth.  The  fearful  depopulation  that  followed 
on  the  Black  Death  in  1348  brought  about  a  great 
scarcity  of  labour,  and  made  it  unprofitable  to  keep 
farms  in  hand;  and  leases,  which  till  that  time  had 
been  chiefly  used  by  religious  houses  as  a  convenient 
means  of  administering  their  estates,  became  common 
everywhere.  Leaseholding,  however,  belongs  to  what 
may  be  called  the  commercial  factor  of  English  land 
law,  and  will  be  considered  apart. 

1  There  is  nothing  in  law  to  prevent  the  reservation  of  n -nt 
service  or  other  services  on  a  grant  of  an  estate  for  life  or  an  estate 
tail  by  a  tenant  in  fee  simple,  but  it  has  never  been  the  practice, 
except  in  the  case  of  leases  for  lives  (now  going  out  of  use)  of  the 
lands  of  colleges  and  ecclesiastical  corporations.  In  the  State  of 
Pennsylvania  the  statute  of  Quia  emptores  has  never  been  received 
as  law,  and  ground-rents  are  at  this  day  reserved,  when  desired,  in 
the  form  of  rent  service. 
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Even  a  summary  view  of  the 


bo  incomplete  without  some  notice  ol  Uw  form*  and 

procedure  wed  in  dealing  with  landed  proper 

tions  of  form  appear  more  important,  in  every 

of  law  which  tut*  not  reached  a  highly  developed  and 

rational  stage,  than  questions  of  substance.     We  may 

t  we  please,  and  perhaps  it  will  give  a  Juster  notion 
<>f  tli.-  truth  "f  the  matter,  that  questions  of  iiilistsnne 
appear  in  the  disguise  of  questions  of  form.  This  has 
eminently  been  the  case  in  the  history  of  English  law. 
Therefore  it  i«  never  safe  for  the  philosophical  lawyer, 
and  still  less  for  the  historian,  to  neglect  points  of  form 
as  being  merely  technical  An  Apparently  minute 

icality  may  be  the  veil  of  a  decisive  principle. 
With  regard  to  landed  property,  the  policy  of  English 
law  as  to  its  disposition  has  been  wrapped  up  in  a  series 
of  technical  rules,  and  one  may  almost  say  t««a«i««i 
accident*.  The  legalised  usage  of  landowners  pasted 
from  a  simple  but  cumbrous  puMicity  to  an  absolute 
secrecy  without  any  direct  assistance  from  the  Legis- 

.  ami,  in  fact,  contrary  to  iu  intention. 

In  all  early  legal  systems  the  transfer  of  property, 

or  of  the  more  important  kinds  of  property,  has  to  be 

effected  by  some  kind  of  public  ceremony.     Frequently, 

though   not  always,  the  ceremony  is  of  a  symbolic 

i>,  and  is  a  substitute  for  the  actual  ahsndomMnt 
of  potiscs*  of  another,  which  is  the  most 

-iis  way  of  putting  that  other  in  one's  place. 
Possession,  it  must  U«  remembered,  is  the  first  and 
most  important  thing  in  Germanic  law,  and  in  the 
Common  Law  the  Germanic  idea,  though  often  obscured 
in  detail  and  sometimes  disregarded  by  legislation,  is 
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still  fumlnim-ntnl.  It  is  hardly  too  much  to  say  that 
e\en  now  our  law  hardly  recognises  ownership  save 
under  the  form  of  the  best  or  most  complete  right  to 
possession.  Thus  the  transfer  of  land  was  formerly 
completed  by  the  delivery  of  a  turf,  a  l»mi-h,  or  a 
straw  taken  off  the  land,  the  part  repivsentin.ir  the 
whole  of  the  soil  itself,  or  of  its  produce.  There  is 
much  reason  to  think  that  in  Kn^land  this  was  the 
manner  in  which  the  smaller  holders  of  land,  who  knew 
not  the  ecclesiastical  innovation  of  written  charters  or 
"  books,"  were  accustomed  to  transfer  it  before  the  Con- 
quest. Certain  it  is  that  customs  of  this  kind,  lon^ 
since  dwindled  to  the  emptiest  formality,  still  exist  in 
many  copyholds.  The  transaction  was  proved  by  the 
witness  of  the  neighbours,  who  attended  for  the  purpose 
of  keeping  it  in  memory.  When  charters  were  intro- 
duced, it  would  appear  that  the  symbolic  delivery  was 
sometimes  also  carried  out,  and  recorded  in  the  written 
instrument;  but  in  the  great  majority  of  Old  English 
charters  nothing  of  the  kind  is  mentioned.  The 
"book,"  in  fact  (if  the  view  put  forward  in  the 
last  chapter  be  correct),  was  the  record,  not  of  an 
ordinary  conveyance,  but  of  an  act  of  State;  and 
it  was  witnessed  by  officers  of  State,  not  by  the 
neighbours  or  the  popular  Court.  For  a  time  it 
seemed  as  if  the  archaic  usage  of  conveyance  by  actual 
or  symbolic  delivery  of  possession  was  to  be  sup. 
by  authentic  writing.  But  feudalism  came  to  the  rescue 
of  archaism,  and  for  a  time  restored  it  in  an  even  stricter 
form.  The  lord  expected  to  know  the  dealings  of  his 
truants  with  their  land  :  the  tenant  expected  to  know  if 
he  was  to  have  a  new  lord.  Alienation  of  feudal  hold 
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ings,  when  it  came  to  be  allowed,  was  subject  to  the 
of  being  notorious.      This  was  assuml  by 
requiring  an  actual  delivery  of  possession  before  wit- 
and  on  the  la  HI  proceeding  accompanied 

different  •  rent  countries  and  districts, 

and  known  by  the  general  name  of  investiture.1  In 
England  it  was  called  Jj**ry  tf  mm* ;  English  practice 
r.-.  jtin ,-.  i  no  particular  symbolic  action  or  form  of  words, 
provided  the  intention  was  clearly  expressed,  though 
>..IM.-  f..MUN  an  in. -tin. .11.  i  .t-  u-'i.ii  ind  •  ;•  •  •-•  • 
to  take  possession,  given  in  sight  ..i  the  land,  ai> 
lowed  by  actual  entry  in  the  lifetime  of  both  parties,  was 
allowed  to  have  the  same  effect  A  charter,  or,  in  later 
language,  a  deed,  was  generally  added,  both  as  a  perma- 
nent record  and  for  the  certain  knowledge  of  the  interest 
intended  to  be  conveyed.  A  deed  is  a  writing  on  parch- 

or  paper,  authenticated  by  the  seal  of  the  person 
whose  miii'l  it  purports  to  declare.  Seals  were  not  need 

i  gland  before  the  Conquest,  and  only  by  men  of 
considerable  rank  for  some  time  after ;  *  but  before  the 
thirteenth  century  the  necessity  of  sealing  for  a  deed 
was  fully  established.  Through  the  Middle  Ages  erery 
man  of  substance  had  his  own  particular  seal  In  our 
own  time  a  distinctive  seal  is  hardly  ever  used,  except 
by  corporations  ;  anil  the  so-called  sealing  of  a  deed  is 
practically  nothing  l»ut  a  formal  acknowledgment  of 
one's  signature.  The  process  of  conveying  land  by 

1  See  Docsage,  «.  r.  Inrerfturs.  A  form  of  Engluh  nwdtcrml 
feoffinent  msy  he  eeen  in  the  Appendix  to  the  etoood  volume  of 
BUckstone;  the  common  form,  of  limy  an  described,  A.  115. 

'  Cp.  Umbeide'e  I\,+mM**m  •/ to*  «.  y.  HsUiaf ;  Palgrav*, 
Vommtnwmltk,  2.  lu ;  Bigslow,  /Isste 
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livery  of  seisin  was  called  a  feoffmerU ;  the  <l.,d  (a 
usual  though  not  necessary  part  of  the  transaction) 1 
was  first  executed,  and  then  livery  of  seisin  was  given, 
and  a  memorandum  of  this  was  indorsed  on  the  deed, 
and  usually  attested  by  the  same  witnesses.  As  a  rule, 
the  deed  was  short  and  simple  enough  in  its  language  ; 
mi  the  other  hand,  the  indispensable  livery  of  seisin 
might  easily  lead  to  much  trouble.  For  technical 
reasons  there  were  cases  in  which  several  distinct 
liveries  were  required,  as  if  the  land  being  dealt  with 
was  not  all  in  one  county.  Then  there  were  the 
cases,  probably  not  unfrequent  in  the  Middle  Ages, 
in  which  hostile  claims  or  occupation  made  it 
dangerous  to  enter  on  the  land  at  all ;  in  such  cases 
actual  entry  might  be  dispensed  with.  Local  notoriety 
was  pretty  well  secured  by  these  rules,  but  at  the  cost 
of  much  inconvenience,  of  some  bodily  risk,  and,  it  may 
be  supposed,  of  sundry  breaches  of  the  king's  peace. 
Whether  the  landowners  of  those  days  objected  to 
publicity  for  its  own  sake,  as  their  successors  have 
persistently  done  for  about  three  centuries  and  a  half, 
does  not  appear.  Legal  ingenuity  was  for  a  long  time, 
at  all  events,  directed  towards  other  and  more  pressing 
objects. 

A  cumbrous  and  ceremonial  publicity  was  not  less 
the  character  of  judicial  dealings  with  land.  The  steps 
of  procedure  in  "  real  actions,"  as  lawsuits  concerning  a 
freehold  title  were  allied,  were  many  and  slow;  moreover 
there  was  another  cause  of  delay,  frequently  the  gr 
of  all,  in  the  necessity  suitors  were  under,  first  of  finding 

1  Writing  was  first  made  necessary  by  the  Statute  of  Frauds,  a 
deed  only  in  1845  (8*9  Viet.  c.  106). 


in  TIIK  Mi  SV8TRM  77 

the  king '•  court,  and  then  of  obtaining  a  hearing, 
the  king  claimed  and  exercised  exclusive  jurisdiction  in 
nil  in.iii.Ts  tourhing  the  freehold,  which  no  doubt  was 
'  oason  of  the  decay  of  the  ancient  local  court* ; 
the  king's  justice,  before  ICagna  Charu,  followed  the 
court  wherever  he  happened  to  be ;  and  in  the 
we  now  speak  the  long  was  seldom  in 
the  same  place  for  many  days  together.  Moreover,  he 
was  often  in  Normandy  or  elsewhere  in  his  Continental 
dominions,  so  that  the  suitor  might  have  to  cross  and 
reeross  the  Channel  in  pursuit  of  in  in.  Add  to  the  cost 
of  travelling  the  heavy  fees  which  had  to  be  paid  to  the 
king's  officers  to  get  the  cause  brought  before  his  court, 
and  we  may  be  satisfied  that  in  the  twelfth  and  early 
thirteenth  centuries  litigation  about  landed  property 
was  an  even  more  costly  luxury  than  it  is  now,  or  than 
it  was  in  the  Court  of  Chancery  sixty  years  ago. 
crying  grievance  was  removed  by  Magna  Charta. 
seat  of  the  king's  justice  between  subject  and  subject 
was  fixed  at  Westminster ;  and  at  the  same  time  it  was 
made  accessible  in  the  remotest  county  by  the  regular 
t8  of  the  justices  of  assixe.  The  name  of  these 
justices  ami  <>f  their  court  U  derived  from  their  com- 
mission to  try  the  actions  for  recovering  the  possession 
of  land,  which  were  technically  called  assixes.  These 
possessory  actions  were  less  cumbrous  than  the  "writ 
of  right "  by  which  the  general  title  to  the  freehold 
was  decided ;  but  they  were  still  extremely  technical, 
and  t)u>  minute  distinctions  between  the  forms  ap- 
propriate to  different  circumstances  abounded  in  traps 
f»r  unwary  pleaders.  A  tenant  of  land  who  thought 
himself  unjustly  deprived  of  possession  was  naturally 
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tempted  to  fall  back  on  self  help,  and  ro-enter,  if  he 
.•mi Id,  by  the  strong  hand.  But  ho  was  in  danger,  if 
he  did  this,  of  putting  himself  in  the  wrong;  for  there 
were  several  cases  in  which  a  wrongful  dealing  with 
land  was  so  far  effectual  as  to  deprive  the  person  really 
entitled  of  the  summary  right  of  entry  which  he  could 
have  used  against  a  mere  intruder.  The  true  owner  who 
had  lost  actual  possession  and  the  right  of  entry  was 
no  better  off  than  a  claimant  who  had  never  been  in 
possession  ;  if  he  wanted  to  keep  the  law  on  his  side, 
he  must  resort  to  the  expensive  process  of  a  "real 
action."  Hence  it  was  a  great  object  of  the  actual 
holder  of  an  estate,  where  his  title  was  questionable,  to 
go  through  some  of  the  proceedings  which  would  destroy 
any  possible  right  of  entry.  This,  again,  was  a  matter  of 
trouble  and  expense,  but  it  often  gave  practical  security. 
Further  details  would  not  be  to  our  purpose ;  but  this 
much  it  is  worth  while  to  bear  in  mind,  as  helping 
to  explain  why  titles  to  land  were  constantly  doubtful 
in  the  medieval  period  of  English  law,  and  how  such  a 
state  of  things  was  found  tolerable  enough  in  practice 
to  escape  organic  reform.  It  must  also  be  remembered 
that  the  shifts  and  fictions  which  appeared  to  our  fathers 
of  the  Reform  Bill  time  roundabout,  cumbrous,  absurd, 
and  barely  honest,  were  introduced  as  a  deliverance  from 
things  yet  worse.  The  old-fashioned  action  of  ejectment, 
with  its  dummy  plaintiff  appearing  as  the  lessee  of  the 
real  plaintiff,  and  the  dummy  "casual  ejector,"  who 
wrote  to  the  real  defendant  as  "  your  loving  friend,"  was 
more  grotesque  but  less  inconvenient  than  an  assize  of 
novel  disseisin. 

It  will  be  gathered  from  what  has  been  already  said 


111  INK  Ml  SYHTKM  7t 

that  the  medieval  land  system  of  England,  such  as 
we  fin<  In  in  Hi  i  '-'  '-xpositum,  never  really  exist«|ju 
a  perfect  system.  We  have  seen  that  legislation  broke 
in  ujM.n  it  almost  before  it  was  completed.  We  have 
to  see  how  the  growth  of  three  centuries  more  pro- 
duced a  fabric  •uhsumially  identical  with  the  law  which 
men  still  li\  m^  remember  as  their  practical  study,  and 
how  that  growth,  «ln\m  into  perverse  courses,  was  such 
as  to  make  the  toUl  result,  to  use  Ifaeaulay's  term  for 
one  portion  of  it,  a  barbarous  punle. 


CHAPTER  IV 

LEGISLATION   AND  TRANSFORMATION 

FEUDALISM  as  applied  to  land  tenure  in  England  carried 
with  it  almost  from  the  first  the  seeds  of  its  own  <!<• 
struction.  Between  the  reigns  of  Edward  I.  and  Henry 
\  III.  they  took  root  and  brought  forth  such  fruit  as 
led  to  a  gradual  but  complete  transformation.  First 
let  us  watch  the  fortunes  of  the  law  of  entail. 

"  Infinite  were  the  scruples,  suits,  and  inconveniences," 
says  Coke,1  "that  the  statute  of  13  Ed.  I.  De  Donis 
Condi tionalibus  did  introduce,  which  intended  to  give 
every  man  power  to  create  a  new-found  estate  in  tail, 
and  to  establish  a  perpetuity  of  his  lands,  so  as  the  same 
should  not  be  aliened  nor  letten,  but  only  during  the 
life  of  the  tenant  in  tail,  against  a  fundamental  nil'1  of 
the  common  law,  that  all  estates  of  inheritance  were  fee 
simple."  The  fetters  of  the  "new-found  estate  in  tail  " 
were  grievous  to  all  sorts  of  people  except  the  great 
landowners,  and  various  attempts,  it  appears,  were  made 
in  Parliament  to  procure  the  repeal  of  the  statute.  But 
the  landowners  were  strong  enough  to  hold  what  they 
had  won  against  any  direct  attack ;  and  legal  ingenuity 
set  to  work  to  turn  the  position  which  it  was  impractic- 
1  Pref.  to  Rep.  Part  4,  cf.  6  Rep.  40. 
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able  to  storm.  This  was  partly  effected  within  a  short 
time  by  the  application  of  doctrines  which  now  seem  to 
us  of  the  most  technical  and  art  tml  yet  in 

their  origin  were  intended  to  fulfil,  and  <lt<l  fulfil  well 
enough,  the  purpose  of  giving  security  to  |Mirchasers, 
an.l  lessening  the  danger  of  stole  or  fictitious  claims  of 
They  were  devised  for  the  ease  of  tenant*  in  fee 
simpl, ,  .iM.l  '..-fore  the  statute  De  /Amu  was  thought  of ; 
Imt  tin  judges  treated  them  as  applicable  to  acts  of  a 
tenant  in  tail,  except  so  far  as  their  application  would 
have  obviously  reduced  the  statute  to  a  nullity.  The 
i><»l*i<T*  of  an  estate  tail  were  not  regarded,  as  they 
might  have  been,  and  as  the  holders  of  settled  estates 
are  still  in  those  Continental  countries  where  settlement*) 
exist,  as  a  series  of  mere  life-tenants,  of  whom  each 
comes  into  his  predecessor's  place  by  way  of  "*uUtitu 
The  grantee  of  the  new  limited  estate  still  had 
an  estate  of  inheritance  which  might  continue  for  ever ; 
he  was  "chief  owner  of  the  land,"  subject  to  the  statutory 

\ation  of  power  to  dispose  of  it  to  the  prejudice  of 
his  issue,  or,  in  default  of  issue,  the  persons  (if  any) 
designated  in  the  grant  to  take  in  remainder,1  successively 

herwise,  and  ultimately  the  donor  and  hi*  heirs, 
the  freehold,  the  tenant  could  lawfully  deal  with 


1  When  a  tenant  in  fee  ample  grants  a  limited  estate,  men  ss 
an  «UU  for  life  or  iu  tail,  the  residual  interact  not  tiiiu  disposed 
of  U  itaelf  an  mtate  capable  of  being  separately  dealt  with, 
the  same  conrcyance,  the  grantor  parts  *  i*  calkd  a 

remainder ;  if  he  keepe  it,  it  is  called  a  rererrion.  The  prooaai  of 
subdivision  may  be  indefinitely  repeated,  the  fee  staple  being 
regarded  as  a  kind  of  fixed  quantity  out  of  which  any  number 
of  "particular  estates"  maybe  "carved":  the  sum  of  them  all 
makes  up  the  foe  simple,  as  the  bits  of  a  Chinese  puxzle 
the  sfsjars, 

0 
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it  in  hi>  lifetime  ;  if  lie  profo8se<l  t«i  deal  with  tlic  fee 
simple,  that  was  only  an  excess  of  authority,  not  a 
wholly  unauthorised  act;  and  the  effect  of  a  feoifin<  nt 
by  him  (the  solemn  and  accustomed  assurance  mentioned 
at  the  end  of  the  last  chapter)  was  to  work  a  discan ti nu- 
ance; that  is,  his  issue  had  after  his  death  no  right  to 
enter  on  the  land  and  turn  out  the  intruder,  Init  had  to 
resort  to  the  expensive  course  of  asserting  their  title  )>y 
process  of  law,  or,  in  tin-  teehnieal  phrase,  they  vrere 
"  put  to  their  action."  If  tin- alienation  was  accompanied 
by  a  warranty — that  is,  a  co\rnaiit  l»y  the  grantor  that 
he  and  his  heirs  would  warrant  the  title  and  enjoyment 
of  the  land  to  the  grantee  and  his  heirs — there  ensued 
the  further  consequence  that  the  very  person  who 
claimed  to  set  aside  his  ancestor's  alienation  as  un- 
authorised might — under  certain  conditions,  which  it  is 
needless,  and  hardly  possible,  to  specify  here — find  him- 
self bound  by  the  warranty  to  defend  it,  and  in  case  of 
eviction  to  compensate  the  tenant  by  providing  him 
with  lands  of  equal  value.1  Practically,  therefore,  it 
was  often  possible  for  the  actual  possessor  of  land  to 
give  to  a  purchaser  a  better  title  than  he  had  himself. 
And  by  such  means  there  is  much  reason  to  think  that 
the  operation  of  the  statute  De  Donis  was  to  a  consider- 
able extent  cut  short  from  the  very  first. 

It  was  not  till  the  fifteenth  century,  however,  that 
a  completely  effectual  method  of  breaking  through  the 
statutory  restraint  on  alienation— or  "barring  the  entail 
as  we  say — was  in  regular  use.     This  was  an  elaborate 

1  The  learned  reader  may  see  more  in  Butler's  notes  to  Co.  Litt. 
191o  (vi  8),  327,  and  3736,  which  deal  fully  with  this  intricate 
subject. 
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form  of  colhui  vo  lawsuit  called  a  raeovdry* 
or  fictitious  recovery— af terwards,  when  it  w«u  well  esUb- 
•  I  and  familiar,  a  "  common  reeovei 


ing  for  iu  efficacy  on  the  doctrine  of  warranty  just 
mentioned.  The  device,  in  iu  simplest  form,  was  of 
this  nature :  the  tenant  in  tail  (let  us  call  him  Littleton) 
being  in  possession,  some  person  (tay  Brian  •  •  con- 

cert with  him  would  I. MM-  the  real  action,  called  a  "writ 
of  right,"  for  the  recovery  of  the  freehold  (whence  the 
name  of  the  proceeding),  claiming  to  be  himself  the  true 
owner  I  ;id  of  defending  hii  title  for  him- 

votil.i  ••  vom-h  to  warranty"  a  third  penon  (say 
Catesby),  from  whom  or  whose  ancestor*  he  prof  owed 
that  hi*  title  was  derived,  and  who  was  supposed  bound 
to  warrant  the  tenant  against  all  comers.  Gatetby,  the 

chee,"  at  he  wat  called,  wat  brought  in  at  a  party, 
and  acknowledged  the  warranty.  Brian,  the  nominal 
plaint  iff,  then  asked  and  obtained  leave  of  the  Court  to 
"  Mn|Kirl,"  or  privately  confer  with  him,  thus  providing 
— if  one  may  be  so  irreverent  as  to  take  an  illustration 
from  the  stage— a  sort  of  carpenter's  scene  to  cover  the 
production  of  the  final  effect  When  Brian  came  back 
into  Court  as  if  to  report  the  rev  "  im parlance," 

it  was  found  that  Catesby  had  disappeared,  "departed 
in  contempt  of  the  Court,"  as  it  was  formally  recorded. 
Thereupon  judgment  went  by  default  against  Catesby, 
a i j.l  the  lands  were  awarded  to  Brian  for  an  estate  in 
fee  simple  ;  as  to  Littleton,  he  and  his  heirs  in  tail  became 
entitled  to  a  recompense  in  lands  of  equal  value  against 
Catesby,  by  virtue  of  his  supposed  warranty.  Thus,  if 
Littleton's  lineal  heirs,  who  would  otherwise  have  suc- 
ceeded to  the  entailed  estate,  were  to  make  any  claim  on 
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it  in  tin-  future,  the  answer  to  them  would  In-  that  their 
only  remedy  was  against  Catesby,  through  \\  ho>e  default 
a  stranger  claiming  in  some  wholly  independent  right, 
or  in  the  technical  phrase  "by  title  paramount,"  had 
deprived  them  of  their  inheritance.  It  remained  to  deal 
with  the  land  according  to  the  preconcerted  arrange- 
ment: this  was  the  affair  not  of  the  Court  but  of  tin; 
parties.  If  Littleton's  purpose  was  to  make  a  sale  ;,, 
Brian,  then  Brian  had  only  to  keep  the  land  in  which  the 
judgment  of  the  Court  gave  him  full  title  and  possession. 
If  not,  Brian  would  dispose  of  it  according  to  Littleton's 
directions,  by  reconveying  it  to  Littleton  for  an  estate 
i  1 1  fee  simple,  or  otherwise  as  might  be  desired. 

The  proceeding  is  here  stated,  as  above  said,  in  its 
simplest  form;  and  it  is  supposed  that  all  the  steps  in 
the  collusive  action  are  really  taken  in  the  regular  way. 
But  the  practice  of  later  times,  as  described  by  Blai-k- 
stone,  and  minutely  explained  by  the  text-writers  on  the 
law  of  real  property  before  1833,  was  more  artificial  and 
complex.  The  action  was  not  merely  collusive,  but 
fictitious.  Nothing  was  really  done  in  the  Court  of 
Common  Pleas  or  its  offices,  after  the  issue  of  the  writ 
which  commenced  the  supposed  proceedings,  but  the 
making  up  of  a  record  stating,  as  in  the  case  of  a  genuine 
action,  the  demand,  defence,  voucher,  im parlance,  default, 
and  judgment;  the  same  or  equivalent  fees,  however, 
were  paid  to  the  officers  of  the  Court  as  if  everything 
had  been  done  in  detail.  Only  where  the  party  "  suller- 
ing  the  recovery"  was  a  nobleman,  he  did  appeal-  in 
Court,  and  a  serjeant  went  through  the  form  of  pleading 
for  him,  as  I  learn  on  the  authority  of  those  who 
remember  the  old  practice.  On  the  other  hand,  the 
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form  was  complicated  by  additional  precautions  intended 
to  make  sure  that  every  possible  claim  of  the  inheritable 
issue  of  the  tenant  in  tail,  or  of  those  who  in  their 
failure  would  become  entitled  under  the  further  dis- 
positions of  the  grant  in  tail,  or  ultimately  of  the  original 
grantor  and  his  heirs,  should  be  effectually  barred.  The 
developed  modern  shape  of  a  "common  recovery  "  can 
hardly  lie  understood  by  any  one  but  a  special  historical 
law,  nor  is  there  any  need  that  it  should. 
It  was  possible,  even  after  these  developments,  to  raise 
<lou  l»u  whether  the  fiction  was  in  theory  quite  satis- 
fying;  a».l  the  rationalising  lawyers  of  the  eighteenth 
century,  while  some  of  them  at  least  inclined  to  think 
these  doubt*  unanswerable,  dismissed  them  as  idle,  and 
considered  recoveries  "as  common  assurances,  and  not 
at  all  as  real  transactions,"  the  artificial  reasoning  by 
•i  a  systematic  justification  of  them  was  attempted 
being  "a  thing  in  its  nature  inexplicable."1  One 
question,  however,  may  naturally  occur  to  the  candid 
reader,  and  must  not  be  neglected.  Was  not  the 
vouchee,  Catesby,  as  we  called  him  in  our  imaginary 
example,  put  in  an  extremely  awkward  position  by 
being  made  liable  to  find  a  recompense  in  value  for  the 
tenant  in  tail's  issue  t  And  how  was  he  induced  to 
take  such  a  risk  t  No  doubt  the  position  would  have 
been  anxious  and  dangerous  for  a  man  of  substance; 
i  the  Middle  Ages  at  any  rate,  the  Court  could 
have  confessed  that  it  had  lent  the  forms  of  iu 
most  solemn  proceedings  to  a  concerted  evasion  of  th<> 
statute.  But  all  trouble  on  this  score  was  avoided  by 


1  WttWt  Reports,  p.  449 ;  <•/.  BUckstos*,  U.  ISO.    Thb  view 
U  in  substance  much  older  ;  <f.  Coke,  6  R*p.  40s,  10  Rep,  44* 
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choosing  as  vouchee  some  one  who  notoriously  had  no 
lands  to  make  recompense  withal,  and  therefore  was,  as 
we  now  say,  not  worth  powder  and  shot.  In  later 
times  this  office  was  assigned  by  settled  usage  to  the 
crier  of  the  Court,  who  in  this  capacity  was  called  ''tin- 
common  vouchee,"  and  thus  cheerfully  and  \\ .  jn.  >iun<-, 
not  ungainfully  passed  his  life,  or  so  much  thereof  as 
was  covered  by  the  legal  terms,  in  perpetual  contempt 
of  the  Court  of  Common  Pleas  and  liability  to  be  linrd 
at  the  king's  discretion.1  It  may  also  seem  that  the 
nominal  plaintiff  in  the  action  must  have  been  greatly 
trusted  by  the  parties :  for  what  if  after  the  judgment 
in  his  favour  he  disavowed  the  arrangement,  and  in- 
sisted on  taking  the  thing  seriously  and  remaining  in 
possession  ?  He  had  the  strongest  possible  title  on  the 
face  of  the  proceedings,  and  no  remedy  known  to  the 
old  common  law  could  touch  him.  It  is  possible  that 
in  the  earlier  days  of  common  recoveries  everything 
was  really  left  to  his  honour.  But  before  the  latter 
end  of  the  fifteenth  century  the  growing  jurisdiction 
of  the  Chancellor,  of  which  we  shall  have  to  speak 
presently,  had  ample  means  of  enforcing  the  fulfilment 
of  his  undertaking  according  to  its  intention.  In  later 
times  the  ingenuity  of  conveyancers  made  assuranc 
doubly  sure  by  a  complication  of  provisoes  and  counter- 
checks, which  it  is  needless  to  specify.2 

1  It  appears  that  one  Jacob  Morland  held  this  curious  position 
in  Blackstone's  time  ;  see  the  form  in  the  Appendix  to  vol.  ii.  of 
the  Commentaries.    The  common  vouchee  or  his  deputy  got  four 
pence  for  each  recovery.     (Appendix  to  1st  Report  of  R.P.  Com- 
missioners. ) 

*  Of.  Blackstonc,  ii.  363,  and  Appendix.     The  practice  of  the 
early  nineteenth  century  was  even  more  elaborate. 
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There  was  another  and  more  ancient  proceeding 
<all..l  a  fine,  m  a  recovery  in  that  the 

collusive  or  friendly  action  was  not  pumied  to  judg- 
ment, but  compromised ;  the  name  U  from  the  "  final 
agreement^  ^MMM  ttwkJoroiti,  wnicli  was  tne  last  step, 
•'quin  nu|M,mt  tiii.-in  ImhuA."  Fine*  could  be  need  to 
some  extent  fur  the  tame  purposes  at  recoveries,  and 
were  favoured  by  statute*  which  in  various  ways  in- 
creased their  efficacy;  but  their  action  was  not  so 
ii  or  complete.  On  toe  other  hand,  they  ware 
the  proper  and  sufficient  m<*io  of  assurance  in  tonto 
eases  where  a  recovery  was  unnecessary  or  inapplicable. 
In  modern  practice  their  regular  use  was  in  dealing 
with  the  lands  of  married  women,  which  could  not 
otherwise  be  effectually  conveyed  either  by  the  wife  or 
by  the  husband.  It  does  not  seem  needful  to  say  any- 
thing more  of  them  here. 

The  method  of  barring  entails  by  means  of  recoveries 
is  commonly  dated,  as  a  settled  practice,  from  the  year 
A  reported  case  of  that  date  is  said  to  mark 
the  time  when  the  convenient  though  .  umhrous  fiction 
MX!  full  judicial  allowance.  It  appears  to  me 
(though  indeed  it  IB  of  no  consequence)  that  this  re- 
port, standing  alone,  would  hardly  bear  out  the  common 
inference,  and  that  our  real  authority  is  a  statement 
made  by  Coke,  which  only  professes  to  give  the  data 
approximately.1  This,  however,  we  may  be  content  to 


;  «0o.  Rep.  40o.    Theearlieat 

i^ereowtoTaltanim'ioaeettheiianiewmsrmllyTalkarttm, 
V.  Maitland's  note  in  Law  Quart.  Jb*  ix.  1)  I  have  met 
with  is  in  the  arguments  in  Mary  PortingWicase,  10  Rep.  S7«.  Coke 
himself  evidently  thought  the  doctrine  and  practice  were  older,  A. 
376,  880.     I  suspect  the  extreme  oddity  of  the 
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accept;  and  there  is  no  d<>u1>t  ahmit  the  main  fact, 
which  is,  that  from  the  latter  part  of  the  fifteenth 
century  onwards  (if  not  earlier)  a  tenant  in  (ail  nii.urht 
safely  use  the  form  of  a  common  recovery  to  make 
himself,  or  any  |>un-ha-.-r  from  him.  a  tenant  in  fee 
simple.  The  modern  scheme  of  strict  settlements  dates 
only  from  the  Restoration;  and  the  intervening  space 
of  about  two  centuries  has  therefore  been  aptly  called 
a  period  of  comparative  freedom  of  alienation.  When 
this  freedom  of  the  tenant  in  tail  was  once  establish*  >  I. 
the  judges  made  short  work  of  all  attempts  to  encumber 
it  with  any  freshly  devised  restrictions.  Ingenious 
founders  of  estates  endeavoured  from  time  to  time  to 
impose  on  their  descendants  conditions  or  provisions 
against  alienation  which  might  restore  in  their  particular 
cases  the  full  effect  of  the  statute  De  Donis  ;  but  it  was 
invariably  held  that  such  dispositions  were  repugnant 
to  the  nature  of  an  estate  tail,  and  that  the  tenant 
could  not  by  any  means  whatever  be  restrained  from 
"suffering  a  recovery,"  and  thereby  acquiring  or  con- 
ferring a  fee  simple.  The  process  of  a  recovery  was 
treated  with  a  kind  of  mystery  and  special  reverence, 
and  Coke  tells  us  how  one  Hoord,  in  a  ca>«-  l.efon-  tin- 
House  of  Lords,  "rashly  and  with  great  ill-will  in 
veighed  against  common  recoveries,  not  knowing  the 
reason  and  foundation  of  them  ;  who  was  with  great 
gravity  and  some  sharpness  reproved  by  Sir  James 

thing  to  do  with  the  acceptance  of  Taltarum's  case  as  an  historical 
landmark.  The  real  point  was  not  to  establish  the  validity  of  the 
proceedings  in  the  recovery  itself,  but  to  determine  that  the  issue 
in  tail  must  be  content  with  their  imaginary  recompense  in  value 
against  the  ultimate  vouchee,  and  (what  was  more)  that  those  in 
remainder  were  also  fully  barred. 


Dy.-r,    thru   rinrf   JwftiM   ••!    llH    OlMHMsl    PI  -     ,-i,- 
iic  was  not  *•  profearion  of  the 

law  who  dunt   N|N*ak 
were   the   sinews  of  assurances   of 
fount  1  .croat  reason  and  authority  ;  ad  mam  ommit 

eapU  koe  Mrftum.* !     It  may  he  at  well  to  add  tfcr 
same  doctrines  and  m-., •:,•;,„,>   which  awed  to  hreak 
the  strength  of  the  sUtm<-  /'    Ikmu  wen 
capable  of  being  used  in  various  other  casei 
menu  of  downright  fraud,  and  were  prevented  from 
:  so  used  only  by  a  series  of  special  enactment*, 
>,   together  v  r  oauaes,  are  now  all  but 

forgotten. 

Recoveries  had  originally  served  another  purpose: 
their  first  invention  was  due  to  the  ingenuity  of  th< 
clergy.      Religious  houses  abounded  in  England,  and 
much  of  the  best  land  of  th«-  kingdom  was  in  their  hands 
of  ancient  grants  made  by  pious  kings  and 
mid. T  kinijs    and    of  additional  endowments   received 
from  kings  and  great  men  since  the  Conquest     The 
monasteries  were,  except  one  or  two  municipal  cor- 
porations, the  only  powrr  in  the  land  capable  of  repre- 
».-n!!M_:  the  arts  of  peace  with  such  weight  of  wealth 
and  ability  as  to  make  head  against  the  military  lords. 
mc<ii.-\.tl  , -hn mii-lea  show  the  abbots  as  stout,  and 
often  successful,  litigant^  in  tin-  maintenance  of  their 
righto  and  privileges.    The  Crown  and  the  secular  lords 
soon  became  jealous  of  them  for  political  and, 
still  more,  for  financial  reasons.     We  have  seen  that  a 
material  part  of  the  revenues  of  the  Crown  was  derived 
from  the  payment «  made  by  feudal  tenants  on 
1  10  K-p.  40* 
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ami  other  events.  Now  the  religious  communities  iron 
exempt  from  these  payments  in  two  ways.  The  lands 
they  enjoyed  by  original  grants  creating  a  fresh  tenure 
(or,  in  the  construction  put  on  them  by  lawyers  after 
the  Conquest,  deemed  so  to  do)1  were  not  held  on  feudal 
conditions  at  all:  the  only  service  tin-  monks  had  to 
render  to  the  donor  was  to  pray  for  his  soul  and  the 
souls  of  his  kindred,  a  purpose  associated  with  religious 
foundations,  in  one  shape  or  another,  from  the  Atlantic 
to  the  Indian  Ocean.2  If  land  held  in  fee  simple  l»y 
military  tenure  were  granted  over  to  a  religious  house, 
it  escaped  the  feudal  burdens  by  reason  of  the  new 
tenant  being  a  corporation.  For  the  very  meaning  of 
a  corporation  is  that  a  changing  series  of  successive 
persons  (whether  being  many  at  one  time,  as  the  mayor, 
aldermen,  and  burgesses  of  a  town,  or  the  master,  fellows, 
and  scholars  of  a  college,  or  an  abbot  and  his  convent. 
or  but  one  at  a  time,  €*vs  a  bishop  or  parson)  is  treated 
by  the  law  as  one  continuing  person.  This  artificial 
person  cannot  die,  or  be  in  guardianship  as  an  infant, 
or  perform  military  services.  Thus  when  land  was  held 
by  a  corporation  (and  religious  corporations  were  the 
most  important  class  before  the  monasteries  \\ei 

1  See  pp.  35,  36  above. 

2  "And  they  which  hold  in  frankalmoigne  are  bound  of  ridit 
before  God"  (this  means  that  they  might  be  compelled  by  the 
ecclesiastical  courts)  "  to  make  orisons,  prayers,  masses,  and  other 
divine  services,  for  the  souls  of  their  grantor  or  feoffor,  and  for  the 
souls  of  their  heirs  which  are  dead,  and  for  the  prosperity  and  good 
life  and  goo^  health  of  their  heirs  which  are  alive.     And  therefore 
they  shall  do  no  fealty  to  their  lord,  because  that  this  divine  ser- 
vice is  better  for  them  before  God  than  any  doing  of  fealty."— Litt. 
s.  135.     No  new  tenure  of  frankalmoigne  could  be  created,  except 
by  the  Crown,  after  the  statute  of  Quia  emptores  ;  ib.  s.  140. 
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solvent  lu«  king  or  other  etief  Imd  lost  what  were  eaOed 
UP  fruit*  of  the  tenure  in  any  CMC.  Naturally  UM 
secular  lord*  were  not  disposed  to  let  this  process  coo- 
tucked :  and  tome  yean  before  the  statute  Dt 
Doni*  an  Parliament,  reinforcing  a  somewhat 

vague  provision  in  Magna  Charta,  prohibited  the  acquit*. 

•f  lands  by  religious  or  other  persons,  "whereby 
Mm  h  lands  or  tenements  may  any  wise  come  into  mort- 
main." The  reasons  given  in  tho  preamble  are  the  loss 
of  services  "  which  at  the  beginning  wore  provided  for 
defence  of  the  realm,"  and  of  escheats  to  the  lords ;  if 
the  reader  likes,  he  may  believe  that  Edward  I.  and 
his  advisers  were  also  alive  to  the  social  disadvantages 
that  would  ensue  from  the  unlimited  withdrawal  of  land 
from  commerce.  But  the  economic  changes  which  made 
land  really  an  article  of  commerce  began  only  in  the 
period  of  depopulation  and  great  enclosures,  from  a 
century  and  a  half  to  two  centuries  later.  However, 
the  religious  houses  did  not  sit  down  under  this  pro- 
hiKitinn.  Indeed  attempts  were  made  to  procure  the 
repeal  of  the  statute ; l  but  in  the  meantime,  the  clergy 
and  their  willing  benefactors  set  about  compassing  their 
end  by  collusive  actions,  in  which  the  benefactor — now 
unable  to  make  a  direct  gift  to  the  abbey  or  other 
ecclesiastical  society — was  sued  by  it  on  a  pretended 
claim  of  title,  and  let  judgment  go  by  default  In  the 
same  session  of  Parliament  with  the  statute  De  Donit 
order  was  taken  against  this  device ;  but,  having  once 
become  familiar  to  legal  minds,  it  survived,  as  we  have 
seen,  in  a  new  and  wider  application.  For  the  rest,  t  !:•• 

to  of  Mortmain  of  Edward  I.,  though  recast  in  a 
•  Stabte,  ii.  1*0. 
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modern  form,1  is  still  substantially  in  force.2  No 
corporation,  ecclesiastical  or  rivil,  can  hold  land  in 
England,  save  under  a  grant  mode  before  the  statute,  or 
a  licence  from  the  Crown,  or  the  authority  of  some 
Act  of  Parliament  The  word  mortmain  is  a  trai 
tion  rather  than  translation  i.f  tin-  Latin  w////«.s  //<«/•///</, 
a  term  probably  used,  as  Mr.  Digby  suggests,  because 
the  regular  clergy  against  whose  endowment  this  legisla- 
tion was  chiefly  directed  were  treated  for  legal  purposes 
as  dead,  "  civiliter  mortui."  Coke's  explanation  8  (after 
mentioning  two  or  three  wild  ones  "framed  out  of  wit 
and  invention")  is  that  "the  lands  were  >aid  to  come  to 
dead  hands  as  to  their  lords,  for  that  1>\  alienation  in 
mortmaine  they  lost  wholly  their  escheats,  and  in  effect 
their  knights -services  for  the  defence  of  the  realme, 
wards,  marriages,  reliefes,  and  the  like;  and  therefore  [it] 
was  called  a  dead  hand,  for  that  a  dead  hand  yeeldcth  no 
service."  Whatever  be  its  exact  derivation,  the  expression 
was  felt  to  be  forcible  and  appropriate,  and  has  passed 
into  common  speech.  Of  late  years  it  has  been  inexactly 
made  use  of  in  reference  to  family  settlements,  as  if  the 
"  dead  hand  "  were  the  hand  of  the  settlor  by  whose  grant 
the  successive  interests  are  limited,  to  use  a  technical 
but  in  this  connection  an  easily  understood  word. 

The  difficulties  thrown  in  the  way  of  ecclesiastical 
persons  and  bodies  acquiring  land  are  connected  with 
the  rise  and  growth  of  a  doctrine  which  (together  with 
the  undesigned  effects  of  legislation  intended  to  cut  it 

1  By  the  Mortmain  and  Charitable  Uses  Act,  1888.  An 
amending  Act  of  1892  facilitates  gifts  to  local  authorities  for 
purposes  within  their  statutory  jiowers  of  acquiring  laml. 

8  On  the  connection  of  this  with  Quia  emptores  as  part  of  a 
general  policy,  see  Stubbs,  ii.  113,  122.  3  Co.  Lit 


iv  LEGISLATION  AM*  FRANftfORIUTION 


abort)  has  profoundly  modified  our  land 
on  i  horn  a  groat  deal  of  their  peculiar  modem  form,  and 
fostering,  if  not  creating,  the  luxuriant  intricacy  which 
makes  them  the  despair  of  the  unlearned.  I  mean  the 
doctrine  of  Uses,  with  iu  offaboot,  the  law  of  Trust* 
Briefly,  the  main  lines  of  the  story  are  these.  Dia- 
uhilitios  to  hold  land  as  the  recognised  feudal  tenant, 
or  i  hi*  fear  of  ri\il  troubles  an«l  .res  for  treason 

thereupon  ensuing,  or  the  desire  of  escaping  feudal 
burdens,  or  making  beneficial  dispositions  of  a  kind 
not  sanctioned  by  the  common  law,  induced  men  to 
screen  the  real  use  and  enjoyment  of  landed  property 
behind  the  names  and  presence  of  titular  owners,  of 
whom  alone  the  ordina  ,1  authority  could  take 

notice.  These  persons,  duly  constituted  as  legal  tenants, 
were  a  shield  to  the  beneficial  owner  against  a  \ . 
of  accidents,  of  which  the  mere  possibility  might  then 
be  a  potent  enough  cause  of  disquiet.  As  between 
himself  and  the  legal  holder,  the  beneficial  holder's 
claim  to  have  the  substantial  enjoyment  was  at  first 
merely  precarious.  In  course  of  time  it  was  protected 

••  supreme  power  of  the  long,  exercised  not  1 
onliiuiry  courts,  but  through  his  Chancellor  as  dispenser 
of    an    extraordinary  and    overriding  justice,      Then 
came  jealousies  on  the  part  of  the  Crown  and  the  great 
lords;   again    thru  _;es  and   revenues  were   in 

danger  of  being  undermined  by  subtle  evasions.  An 
attempt  was  made  to  reverse  the  process  by  one  bold 
legislative  stroke.  The  Statute  of  Uses  attempted  to 
iv  unite  the  nominal  and  the  substantial  ownership  which 
the  practice  of  running  men  had  separated.  But  the 
legislative  had  once  more  reckoned  without  the  judicial 
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power.  There  was  no  more  willingness  than  there  had 
been  in  the  case  of  the  statute  De  Donis  to  curry  out  tin- 
intention  of  Parliament.  Not  only,  as  in  tli.it  case, 
was  the  intention  evaded,  but  by  means  of  a  super- 
subtle  interpretation  the  Statute  of  Uses  was  made  tin- 
instrument  of  its  own  discomfiture ;  it  became  a  land- 
mark and  a  fresh  starting-point  in  the  development  of 
the  system  it  was  intended  to  destroy.  The  points  thus 
indicated  shall  be  now  set  forth  with  the  least  possible 
technicality;  to  hold  out  the  promise  of  none  would  be 
an  idle  and  impracticable  profession. 

"  From  a  very  early  period  the  bishops  and  heads 
of  religious  houses,  as  one  contrivance  for  evading  the 
laws  prohibiting  alienations  in  mortmain,  procured 
lands  to  be  conveyed  in  fee  simple  to  some  friendly 
hand,  upon  trust  that  they  and  their  successors  should 
be  permitted  to  enjoy  the  profits." J  This  contrivance, 
like  others,  was  cut  short  by  Parliament,  and  effectually 
as  regards  its  original  purpose  ; 2  but,  as  in  the  case  of 
recoveries,  it  was  quickly  taken  up  by  laymen  who 
perceived  the  extent  and  usefulness  of  its  application. 
In  such  a  conveyance  the  land  was  said  to  be  granted 
to  the  intermediary  person  or  persons  (there  were 
generally  several  of  them)  to  the  use  of  the  beneficial 
owner,  and  these  persons,  taking  as  they  did  the  legal 
title,  by  the  regular  ceremony  of  feoffment  (explained 
above,  pp.  75,  76),  were  said  to  be  enfeoffed,  or  to  be 
feoffees,  to  uses.  As  to  the  beneficial  owner,  he  was 
described  by  the  uncouth  phrase,  cestui  que  iise,  he  for 

1  Spence,  Equitable  Jurisdiction  of  the  Court  of  Chancery,  i. 
440. 

*  15  Rich.  II.  c.  6  (A.D.  1391). 
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whote  take  the  UM  is :  no  tingle  word  was  ever  found 
to  take  the  plac«  ,  and  at  the  preeent  day 

English  lawyer*  have  to  speak  of  cafei  «v*  /nu/.»  Such 
were  the  terms  most  commonly  employed;  but  the 

UM  was  not  (as  for  creating  estates  at  common 
law  certain  appropriate  words  were)  a  matter  of 
neoe*<  onfidenee"  would  serve  as 

well,  or  indeed  anything  clearly  showing  the  intention. 
Assuming  the  feoffees  to  uses  to  be  willing  and  faithful 
instruments  of  the  beneficial  owner,  his  advantages 
were  great  Though  he  were  involved  in  the  civil 
k  and  Lancaster,  and  dealt  with  as  a 
traitor  by  victorious  enemies,  the  land  would  be  secured 

s  children  ;  for  it  legally  belonged  not  to  him  but 

<•  feoffees  to  uses,  and  therefore  was  not  forfeited 
by  his  attaint!  the  same  reason  nothing  was 

payable  to  the  over-lord  on  his  death ;  there  could  be  no 
legal  succession  while  any  of  the  feoffees  remained  alive, 
and  herein  was  the  convenience  of  naming  several  in 
the  first  instance.  The  numbers  might  be  kept  up 
from  time  to  time  by  new  conveyances,  as  is  the 
common  practice  to  this  day  with  bodies  of  trustees 
established  for  charitable  and  public  purposes.  Again, 
there  was  by  law  no  power  to  give  lands  by  will 
(except  in  some  cities  and  towns  by  special  custom); 
l»ut  the  possessor  of  lands  in  use  could  without  any 
formality  at  all  give  directions  to  the  feoffees  in  his 

ue,   or   by    testamentary   declaration  as  to  the 

1  In  the  ewe  of  an  estate  for  the  term  of  a  life  or  lira  otto 
than  the  tenant's  (as  a  lease  for  lire*),  the  person  whose  life  is 
named  is  called  the  ottftrf  f«t  vfc.  I  know  DO  other  example  of 

this 
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enjoyment  of  thorn  ufu%r  his  death.1  In  this  case 
offees  were  said  to  hold  th<  l.nnU  to  the  uses  of 
his  will.  It  was  also  possible  to  employ  tin  m. -th..  1 
of  conveyance  to  uses,  and  it  was  not  unfrequmtly 
employed  for  the  less  laudable  purpose  of  i-\adin^ 
creditors.  The  debtor  made  over  his  lands  to  some 
fiinid  on  the  understanding  that  he  should  still  li.m- 
the  profits,  and  betook  himself  to  one  of  the  many 
sanctuaries  or  liberties  where  personal  process  could  not 
be  executed  a^ainM  him.  "Thnv  were  two  in\  mtnrs 
of  uses,  fear  and  fraud,"  said  Coke  in  a  summary  phrase; 
Bacon  adds,  and  rightly,  the  desire  of  larger  powers  of 
disposition  than  \\trc  known  to  the  common  law;  but 
fraud  would,  in  Coke's  eyes,  perhaps  include  that  as 
well. 

Down  to  the  end  of  the  fourteenth  century  or  later 
the  interests  of  the  possessor  in  use  were  protected  only 
by  the  honour  of  the  feoffees,  though  he  could  ensure  a 
eel-tain  measure  of  safety  by  being  one  of  them  himself, 
which  was  a  very  common  practice.  The  ecclesiastical 
courts  dared  not  interpose  in  a  matter  of  conscience 
which  so  nearly  concerned  the  title  to  land ;  the  king's 
ordinary  courts  could  not  recognise  interests  which 
those  who  created  them  had  studiously  put  outside  the 
scope  of  the  common  law,  for  the  very  purpose  of  avoid- 
ing the  risks  and  burdens  of  legal  ownership.  So  com- 
pletely was  an  use  of  lands  ignored  that  if  the  feoffee 
chose  to  treat  the  " cestui  que  use"  as  a,  mere  trespasser, 
there  was  no  legal  defence  to  his  action.  Such  a  state 

1  Many  examples  of  such  declarations  may  be  seen  in  Tli< 
Earliest  English  Wills  in  the  Court  of  Probate,  London,  edited  by 
Mr.  Furnivall  for  the  Early  English  Text  Society. 
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<>f  thing!  oould  not  go  on  imlwli  ;„«  IJUAIU 

looflees  to  uses  increased  you*  by  year  till 
it  comprised  the  greater  jmrt  of  the  realm,  mul  the  un- 
oerUintv  «f  t  it  It*  depending  on  mere  private  undmt«j»d- 
ing  became  intolerable.  The  judges  might  in  more  than 

,,!„      ,.,...,.-.     ...      ,.        .     '  ...•.••••.'•.•;          -.       -        , 

-  beneficiary  ;  !  but  recourse  was  had  to  the  - 
ordinary  jurisdiction   of  the  <  'haii.rllor,  a  power  still 
fresh,  flexible,  and  ambitious.     It  was  then  held  that 
the  king  was  in  a  real  sense  the  fountain  of  juste*. 

istice  was  not  exhausted  by  the  functions  of  the 
regular  tribunals  which  guidotl  it,  so  to  speak,  in  the 
channels  of  its  common  application.  There  remained 

rvme  executive  discretion  \\ln.li   nu^lit  be  mad 
on  special  occasions,  a  dbcntim,  «i,i,  1,  (armnliiig  to 
modem  doctrine  at  least)  oouM  not  .lircctly  nbrogate  the 
common  Uw,  )>ut  nn-ht  mipply  iu  defects  or  temj 
.ij.pl  Phis  discretion  was  exercised  through  th.- 

(  'li.uicellor,  and  was  the  foundation  of  the  whole  system 
of  t)  chancery;  the  isolated  petitions  by 

which  .I-^II.-N,-,I  ..ii.j.-cu  begged  for  its  exercise  were 

;  illy  mouM.  .1  into  regular  pleadings,  and  the  tran- 
scendent action  of  the  king  in  his  attribute  of  justice 
became  the  settled  procea*  ..f  th.  r.,.»n.  Thus  the 
possessor  of  land  in  iixc  complaining  of  want  of  faith 
on  the  part  of  tho  feoffees,  would  beseech  the  Chancellor 
to  relieve  him  "for  tho  love  of  (tod,  an*  I  in  the  way 
of  .  h  iiity.  Tho  kin::  the  Chancellor 

<1  to  exercise  it,  was  masterful.     Although  the 

feoffee  in  trust  could  not  U-  .li*turU<.l  in  his  legal  title 

and  possession,  yet,  if  ho  refused  to  dispose  of   the 

»  Not*  P. 

u 
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enjoyment  ami  pmlits  in  thr  manner  that  seemed  to 
the  Chancellor  agreeable  to  good  faith  and  conscience, 
he  might  be  sent  to  prison  for  contempt  of  the  king. 

(Mire  habitually  put  in  Use,  this  power  Im-aim-  l»y  rapid 
steps  a  normal  and  systematic  jurisdiction.  The  use 
of  lands,  as  (list  inguished  from  the  appai-ent  feudal 
tenancy  or  "legal  estate,"  became  hanlly  less  secure 
and  a  more  convenient  form  of  ownership.  Hroadly 
speaking,  it  resembled  legal  ownership  in  everything 
but  the  burdensome  incidents ;  and  not  only  the  original 
feoffees  were  bound  by  the  confidence  of  their  grantor, 
but  so  were  persons  taking  the  legal  estate  fmm  them 
by  purchase  with  knowledge  of  their  fiduciary  office, 
OF-  liy  succession  or  other  gratuitous  title  in  any  case.1 
In  other  words,  the  Chancellors  extended  the  conscien- 
tious obligation  on  which  their  jurisdiction  was  founded 
from  the  actual  feoffee  to  uses  to  every  one  claiming 
title  through  him  who  had  not  honestly  given  value 
for  the  land  in  ignorance  that  his  vendor  was  commit 
ting  a  breach  of  faith.  As  Bacon  said,  "The  Chancery 
looketh  further  than  the  common  law,  namely,  to  the 
corrupt  conscience  of  him  that  will  deal  with  the  laud 
knowing  it  in  equity  to  be  another's."  These  prin- 
ciples, though  shifted  in  their  application  l»y  the  mcan> 
and  in  the  manner  to  be  forthwith  described,  are  not 

1  I  have  thought  it  convenient,  as  the  learned  rea<ler  will  see, 
to  use  "  purchase"  in  the  text  in  its  popular  sense.  The  man  of 
business  (if  I  have  such  a  reader)  may  be  helped  by  the  anally  ..I 
the  special  rights  and  immunities  allowed  to  the  bonajulc  holder 
of  a  negotiable  instrument  :  tin:  technical  principles  in  the  two 
branches  of  law  are  different,  but  the  i*>licy  is  the  same.  An  «  \ 
op.llrnt  summary  of  the  law  of  L*.-  itutc  may  IKJ  seen 

in  IJl.-irkstniH-,  ii.  330,  331. 
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obsolete;  tho  working  out  of  them  him  produced  thr 
whole  structure  of  thnt  |»rt  of  tho  modern  Uw  of 
the  Court  of  Chancery,  technically  oUi«l  fcjuit  y,  which 
regulates  the  vjiat  amount  of  profierty,  movable  and 
immovable,  hcM  in  (runt  throughout  KitgUmL  Thu* 
the  benoli  H  to  a  large  proportion  of  the  land 

in  tho  kingdom  were  being  -li.iu-,  mt.,  the  exclusive 
jurisdiction  of  the  Chancellor. 

Notwithstanding  the  difficulty  and  expense  thai  must 
have  attended  an  application  to  the  Chancery  aa  com- 
pared with  proceedings  at  the  atsises,  thin  jiin«lietk» 
was  apparently  popular.  But  tl  ,  and  the  great 

once  more  took  alarm.  In  the  fourteenth  and 
fifteenth  ,-. -nturies  a  series  of  statutes  made  the  "osfai 
gm  u*e"  subject  to  certiiin  liaKilitJos,  as  if  he  were  legal 
owner  of  the  estates,  and  in  one  or  two  points  gare  him 
corresponding  powers,  but  more  for  the  benefit  and 
security  of  purchasers  than  for  his  own.1  At  last,  in 
1535,  tho  Parliani  VIII.  passed  ua> 

concerning  uses  and  wills,"  which  has  ever  since  been 
known  as  the  Statute  of  Uses,  and  is  one  of  the  funda- 
mental and  peculiar  points  of  our  modem  law  of  real 
property.  The  in:  *  to  abolish  the  system  of 

uses  altogether,  and  reunite  the  beneficial  enjoyment  of 
l.iM-1  to  the  legal  estate;  it  was  likewise  intended  to 
Abolish  the  power  of  disposing  of  lands  by  will,  which 
hiul  been  introduced  by  the  machinery  of  uses,  and  was 
now  in  common  exercise.1 

'  BUekstona,  ii.  382. 

9  Ourchicf*uthoriti«forU»«int«ntionoflb«8totatoof  U«.»»t. 
the  praunbleof  UM  statute  iUrlf,  and  th«  ipMvdlj  similar  stftlMMBti 
made  by  Coke  in  his  report  of  Chndleigh's  ease  (I  R-p-  H3-),  awl 
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The  statute1  derlared  that  "by  the  common  laws  of 
this  realm  land-,  tenements,  and  hereditaments  he  not 
devisable  by  testament,  nor  ought  to  be  tr:m>tVnvd  fnmi 
one  to  another  but  by  solemn  livery  ami  seisin  (fmir 
ment),  "matter  of  record  "  (judieial  process  entered  on 
the  records  of  the  court,  that  is,  fine  or  recovery), 
"writing  sufficient  made  Ixma  fide  without  covin  or 
fraud"  (this  clause  lacks  construction,  hut  is,  I  think, 
to  he  understood  as  explaining  or  summing  up  the  two 
pi v\  ions  heads,  unless  possibly  it  means  leases  for  years)  ; 
theless,  the  preamble  proceeds,  -divers  and  sundry 
imaginations,  subtil  inventions,  and  practices  have  hccn 
used,  whereby  the  hereditaments  of  this  realm  have 
been  conveyed  from  one  to  another  by  fraudulent  fcoff- 
ments,  fines,  recoveries,  and  other  assurances  craftily 
made  to  secret  uses,  intents,  and  trusts,"  and  also  by 
wills,  formal  or  informal,  "for  the  most  part  made  by 
such  persons  as  be  visited  with  sickness,  in  their  extreme 
agonies  and  pains,  or  at  such  time  as  they  have  scantly 

Bacon  in  his  unfinished  Reading  on  the  Statute.  I  do  not  find  it 
easy  to  make  out  in  detail  what  either  of  these  authors  really  means 
by  the  restoration  of  the  common  law  which  is  supposed  to  have 
been  the  object.  Bacon  seems  to  take  a  more  benignant  vi.-\v  of 
Uses  than  Coke,  who  would  have  liked  to  treat  the  whole  system 
as  a  nuisance  to  be  rigorously  abated.  Without  attempting  to 
fathom  all  the  learning  of  Chudleigh's  case,  one  m.-iy  i-n-tly  safely 
say  that  Coke  would  have  looked  with  unmixed  disgust  on  such 
inventions  as  the  "name  and  arms  clause"  of  a  modern  settle- 
ment ;  and  it  is  probable  that  such,  among  other  things  \\«  r«  tin- 
dispositions  which  the  statute  was  intended  to  frustrate. 

1  Revised  Statutes,  vol.  i.  p.  452.  I  have  modernised  tin •  sp. -11- 
ing,  which  throughout  the  statutes  of  Henry  VIII.  is  in  a  stage 
of  confused  transition.  Its  "dyverse  an. I  sundry  ym.i-inacions, 
subtile  invcncions,  and  practises"  are  amusing,  but  would  distract 
a  reader  not  faniili  u  with  the  matter. 
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had  any  good  memory  or  remembrance M ;  all  which 
tended  to  the  loss  of  feudal  due*,  service*,  and  for 
feiture*,  to  uncertainty  of  title  such  that  MsoanUy  any 
person  can  be  certainly  assured  of  any  lands  by  them 
•wen  surely  •jsJint  whom  they  shall 
use  their  actions  or  executions  for  their  rights,  titles, 
ami  duties,"  and  moreover  to  "manifest  perjuries  by 
trial  of  such  secret  wills  and  uses,"  and  finally  to  "  the 
utter  subversion  of  the  ancient  common  laws  of  this 
realm."  And  therefore,  "for  the  extirping  and  extin- 
guishing  of  all  such  subtil  practised  fooflmenta,  Joes, 

*         1       I  I  L.    ^A  _^£  fj  • 

|vo  »\  I'Mr^/  .t1  •<!-'•  -,  HU   <'M  •  •:  "    !.'  : '  |QMN  BHQ  H  *    i(  '    I 

tomed  in  thin  realm,"  it  was  enacted  thai  thereafter 
whoever  should  have  an  "use,  confidence,  or  tru* 
any  li.  r. .l.ta.nonts  should  be  "deemed  and  adjudged  in 
lawful  seisin,  estate,  and  possession  "  for  the  san 
ilia  in  use;  that  is,  that  he  should 

instead  of  the  feoffees  or  trustees,  the  full  legal 
(or,  more  exactly,  feudal  tenant)  for  all  purposes,  and 
that  the  absence  of  any  actual  delivery  of  possession  to 
him  should  make  no  difference.  He: 
ment  must  suffice ;  there  are,  in  net,  subsidiary  provi- 
sions of  some  length  to  work  out  and  safeguard  the 
general  idea,  The  result  was  as  follows.  If  Stan- 
inade  a  feoffment  to  More,  Fisher,  and  Brooke, 
to  hold  to  the  use  of  himself,  the  statute  made  this 
ineffectual.  Before  the  statute,  More,  Fisher,  and 
Brooke  would  have  become  the  only 


1  Observe  that  fines  and  reeomks  ai»  pat  <m  a  Urd  with  fcoff- 
menta  as  common  and  reoogaiaed  fans*  of  ooawring  Ian 
i»  only  the  "subtil  practised"  oonveyano*  to  ssotvt  SMS  that  u 

rfmsd  it 
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common     law    colllt.x    eoiild    notice,   ami     the    .'Illy    |M 
liable  f..r  tlir  feudal  dues  (which,  however,  Would  nn»tlv 
new  become  dcmaudable),  while  the  Court  of  Chancery 
would    compel    them    to    allow    Stanford  all   tin-  Kern-lit 
of  the  estate.     By  the  operation  of  the  statute,  More, 
Fisher,   and    Urooke   would    not  become   owners  at    all  ; 
Stanford,  by  being  named  to  take  the  use,  would  at  om-r 
come  into  their  place.     He  would  lie  as  much  the  le^al 
tenant  as  before,  and  liable  to  all  the  le«^al   burden 
incidents.     A  fcoffment  to  John,  or  to  John  and  William 
or  to  John  and  William  and  Peter,  to  the  use  of  I 
or  in  trust  or  confidence  for  Peter,  was  made  by  the 
statute  equivalent  to  a  feoffment  to  Peter.     Th« 
(allied  with  it  the  le^al  estate ;  in  the  curious  technical 
phrase  which  has  ever  since  been  current  in  the  books, 
the  use  was  Said  to  be  executed  in  IVler  by  the  statute. 
Ami  the  law  thus  made  by  the  Statute  of  Uses  is  law 
to  this  day. 

Yet  the  statute  ultimately  failed  in  every  one  of  its 
chief  objects.  It  abolished  wills  of  land  (though,  oddly 
enough,  not  in  direct  terms) ;  but  so  unpopular  was  the 
restriction1  that  a  few  years  later  (1540)  an  Act  was 
passed  expressly  enabling  tenants  in  fee  simple  to  dis 
pose  by  will  of  two-thirds  of  the  land  held  by  them  in 
military  tenure,  and  the  whole  of  that  held  in  socage. 
The  statute  was  not  improbably  meant  to  put  an  end  to 
new-fangled  modifications  of  ownership  by  allowing  no 
conveyance  to  take  effect  which  would  not  have  been 

1  The  rcj>eal  of  the  Statute  of  Uses  was  one  of  tin  articles  of 
redress  of  grievances  put  forward  l»y  the  leaders  ol  tin-  I'il^riina^e 
of  Grace  in  1536.  See  the  ducunn  nt>  a]..  Fn.u.1.-.  //int.  En<j.  iii. 
91,  105,  158 
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.it  ,  ontmufi  !  i«  ;  b  .'  r  u  ,:•,.),:.•.  i  -.;••••  • 
.in-!  111  time  by  the  court*  as  giting  full  lefpU  validity 
to  all  interest*  win-  formerly  have  been  created 

by  way  of  use,  and  would  have  been  protected  by  the 
Chancellor  All  that  the  jealousy  of  the  common 
lawyers  could  effect  waa  to  MM!  new  licence  of 

disposition  with  certain  qualification*  of  a  highly  techni 
cal  ami  irr.ih..iial  kind.  Again,  it  wa*  intended  that 
there  should  bo  no  use  or  confidence  without  legs! 
ownership.  Hut  some  ingenious  person  bethought  him 
that  thu  statute  h.-id  provided  only  for  one  transfer  or 
"executi.  >c  legal  possession  to  couple  it  with 

the  use.     There  was  no  denying  that  a  conveyance  to 
•  l.-lui  to  tli,-  u*e  of  Peter  gave  Peter  the  legal  estate. 
if  the  ••••!.  \.-yance  wn  .  to  the  use  of 

Peter,  no  of  Paul  t     It  was  not  only  argued,  but 

d  and  setth-d.  th.it  tin-  l.i.Mi.,-  of  th.  ntatute  was 
satisfied,  or  as  was  then  said,  its  operation  was  ex- 
hausted, in  making  Peter  the  legal  owner.  Paul  had 
"a  use  upon  a  use";  this  interest,  it  was  held,  was 
beyond  the  scope  of  the  statute,  and  must  be  left,  lik. 
uses  before  the  statute,  to  the  protection  and  manage- 
..f  th.  (..urt  of  Chancen  use,"  said  the 

judges,  "cannot  be  engendered  of  an  use,"'  In  like 
manner  if  Thomas,  tenant  in  fee  simple,  conveyed  to 
.I..IMI  and  his  heire  to  the  use  of  Thomas  for  hi 


>  lb.th  Coke  and  lUn.ii  »|.|««r  t»  have  thrnvht  «o.     The  brt 
that  th«  •tatutr  wholly  umiU  U>  my  •nylhing  vhieh  coaU 
be  *o  ooostroed  go«,  *t  tb*t  time,  for  vwy  1 

'  It  it  difficult  to  appradato  thfc  rm»n.     Perhap.  it  WM 
plausiblo   by   it*  aaalojo-  to  UM  familiar  (atx!   thw 
receive.!)  argument  against  usury,  that  it  fa 
money  to  UgH 
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and  after  his  death  to  tin-  use  of  IVter  and  his  heirs,  in 
trust  to  perform  Thomas's  last  will,  and  then  by  his 
will  declared  that  Kol.ert  and  his  heirs  should  have  the 
land,  here  after  Thomas's  death  Peter  had  an  estate  in 
fee  simple,  and  Robert  had  no  title  at  all  in  a  common 
law  court;  he  could  only  compel  Peter  in  the  Court  of 
Chancery  to  let  him  enjoy  the  land,  or  deal  with  it 
according  to  his  direction.  In  technical  terms,  Robert 
had  an  equitable  estate,  but  no  legal  estate.  Thus  the 
Chancellor's  jurisdiction,  so  far  from  being  cut  short,  was 
fortified  and  enlarged  ;  and  uses  and  trusts,  inste. 
being  "extirped,"  flourished  all  the  more  in  a  new  form. 
The  word  trust  became  appropriated,  as  it  still  is,  for 
these  uses  of  the  second  order  which  the  statute  leaves 
untouched.  We  commonly  hear  and  speak  of  lands 
being  conveyed  to  the  use  of  A  in  trust  for  B;  the  dis- 
tinction is  so  fixed  in  practice  and  so  convenient  that 
nobody  would  think  of  neglecting  it,  but  still  it  is  matter 
of  convenience  only.  "  In  trust  for  A"  or  "  in  confid- 
ence for  A,"  followed  by  "to  the  use  of  B,"  would  have 
exactly  the  same  effect. 

Once  more,  among  the  mischiefs  to  be  remedied  by 
the  statute  was  the  secrecy  of  conv'  \hi<  h  had 

been  introduced  through  uses.  The  open  ceremony  of 
"  livery  of  seisin  "  was  to  be  restored  to  its  full  value,  as 
pointing  out  the  real  owner ;  and  in  those  days  of  sparse 
population  and  little  migration,  when  every  man  knew 
his  neighbours  and  their  doings,  it  was  no  doubt  as  good 
us  of  securing  publicity  as  any  register  could  have 
been.  But  how  did  the  statute  operate  ?  By  one  master- 
ful stroke,  against  all  principle  formerly  rceo^'UM-d, 
it  turned  the  possessor  in  use  into  a  legal  possessor ; 
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and  there  were  other  ways  betides  actual 

feoffee*  in  inwi  l.y  uhi.-h  UM- 
(he  statute.  In  particular,  if  Brooke  agreed  with  FUt> 
herbert  to  sell  him  a  pieoe  of  land,  and  FiUherbert  paid 
the  agreed  price,  it  was  the  role  of  the  Court  of  Chancery 
thai  Brooke  WM  bound  in  ooneeience  not  only  to  make 
a  proper  legal  conveyance  to  Kiuherbert,  but  forthwith 
In  in  have  all  the  advantage!  of  ownership 

bargain  and  sale"  (such  wai  the  accustomed  term) 

orbert  acquired  the  ueo  or  equitable  interest  in 
the  land.  If,  then,  the  bargain  and  sale  were  made 

the  statute  came  int..  t  ••!..•.  lit /.Herbert  would 
•:•«••  l,-ii  1 1,:. -rust  also;  ho  must  be  M deemed  and 
.idjud.u'rd  in  lawful  seisin,  estate,  and  poseeerion, * 
That  is,  tip-  full  legal  ownership  of  land  would  be 
transferred  from  one  nun  lo  another  by  acts  which 
might  bo  strictly  private,  need  not  be  recorded  in 

4.  .iii-l  might  IK-  incapable  of  legal  proof.1  So 
manifest  a  danger  did  not  escape  notice.  It  was 
seen  that  without  fresh  legislative  precaution  lands 
miijit  pass  from  one  to  another  "on  payment  of  a 
little  in.. ii. -v  in  an  alehouse,"  as  one  or  two  of  the  old 
books  say.  In  the  same  year  with  the  Statute  of  Uses 

t  was  passed  to  the  effect  that  no  estate  of  in- 
heritance or  freehold,  or  any  use  thereof,  should  be 
conveyed  by  bargain  and  sale,  unless  the  bargain  and 
sale  was  made  by  deed,  and  the  deed  enrolled*  within 

1  At  that  Urae  and  long  aft>rward«i»iti«  cook!  iK*t» 
in  a  court  of  common  law. 

1  An  enrolment  U  an  official  copy  made  on  a  roll  of 
Before  1849  the  authentic  text  of  Aeto  of  Parliament  WM  the  •*- 
grtwment  on  the  Itrliament  Roll :  now  a  copy  printed  on 
ha*  taken  the  place  of  thu. 
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.six  months  either  in  .me  nf  the  cniirt>  .it  \\  Y>t  mincer 
or  in  the  county  where  the  land  lay.  This  \\ 
tended  ti>  pio\ide,  and  did  |.r..\ide  for  lODM  time,  that 
land  should  he  dealt  with  either  l.y  fenflment,  by  tho 
still  more  solemn  "matter  of  record,"  or  by  deeds 
publicly  registered.  But  the  invention  of  lawyei 
at  length  too  much  for  the  precautions  of  Parliament. 
The  Statute  of  Knioliuents  had  nothing  to  say  of  estates 
less  than  freehold,  such  as  a  term  of  years.  Interests 
fora  term  of  years  (of  which  more  in  their  place  under 
the  head  of  Landlord  and  Tenant)  had  become  familiar; 
and  probably  the  makers  of  the  statute  thought  it  un 
necessary  and  impracticable  to  impose  the  formality 
and  expense  of  an  enrolled  deed  mi  farmers'  tenancies 
.  however,  was  an  unsuspected  loophole.  It  was 
discovered  that  since  the  Statute  of  Uses  a  bargain  and 
sale  by  Dyer  (having  the  freehold),  to  Ander>on,  -up 
pose,  for  the  term  of  one  year,  put  Anderson  in  the 
same  position  as  if  he  had  actually  entered  on  the  land  ; 
for  by  the  words  of  the  statute  he  was  to  be  "deemed 
in  lawful  possession."  Now  a  tenant  in  {^session 
could  acquire  the  freehold  by  a  simple  deed  (called  a 
release)  from  the  owner  of  the  reversion.  Livery  of 
seisin  could  not  be  given  to  one  already  in  possession, 
and  the  fact  of  possession  (which  by  the  old  law  implied 
an  actual  entry)  was  thought  to  supply  the  notoriety  of 
a  feofiment.  In  the  present  case  Dyer,  the  day 
making  the  bargain  and  sale  for  one  year,  Would  grant 
by  release  to  Anderson,  who  was  now  in  constructive 
possession  by  the  Statute  of  Uses,  his  remaining  interest 
or  reversion  in  the  freehold.  Thus  Anderson  might 
become  tenant  in  fee  simple  without  any  publicity  at 
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.ill,  and  thu  Sutute  of  Enrolment*  was  evaded.  ThU 
prooess  waa  called  a  conveyance  by  lease  and  release, 
.uid  was  the  oommon  method  of  tranaferring  freehold 
lands  for  more  than  two  centuries.  Donbta  were  for 
some  time  entertained  aa  to  iu  va!  1 6  JO 

the  point  waa  considered  no  longer  opeti 

Thus  waa  the  secrecy  of  modern  English 
ing  established  Iu  lines  were  fixed  by  the  reanlu  of 
the  Sutute  of  Uses,  and  what  legislation  has  done  since 
amount*  to  little  more  than  the  simplifying  of  iu 
formal  elements.  "  A  system  of  infinite  subtlety,  but 
answering,  it  must  be  acknowledged,  most  important 
purposes,  has  been  framed  upon  this  Statute,  while  most 
of  thu  cvilnwhi.il  it  was  meant  to  remedy  remain."1 
i  rauda  and  other  mischi.  t  \» In.  h  our  ancestors,  not 
without  reason,  apprehended  have  been  in  part  provided 
against  by  the  systematic  development  and  refinement 
of  th«  jurisdiction  of  the  Court  of  Chancery,  and  in 
parti  f  counsellors.  In  the  course  of 

the  seventeenth  and  eighteenth  centuries  conveyancers 
d  out  a  system  of  private  investigation  of  titles 
whi.li  is  still  in  use,  and  which,  though  exceedingly1 
cumbrous  and  expensive,  is  fairly  effectual     One  can 
only  ,.i\    i fairly  effectual,  for  there  remain  possibih'ties 
id  which  i...  ordinary  precaution  can  exclude,  and 
from  time  to  time  great  hardship  is  thereby  caused  to 
persons  who  have  laid  out  their  money  in  good  faith 
ami  havo  not  failrd  in  any  jM.int  «.f  dm-  il 

Other  causes  too  were  at  work  to  break  up  the 


*  I  •boold  lure  Mid  intolermhly,  bat  for  U»  bet   Out  Uixi 
ownen  haw  w  long  tolontt. 
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feudal  scheme  of  land  law.  Tho  military  services  pen 
obsolete.  Spain  was  teaching  the  world  the  power  of 
disciplined  standing  armies,  and  the  growing  use  of 
firearms  brought  in  a  need  of  copious  and  uniform 
munitions  of  war  such  as  the  old  assize  of  arms 1  could 
not  meet.  Warlike  equipment  and  organisation  were 
henceforth  more  and  more  to  be  the  immediate  charge 
of  the  State.  In  this  and  other  ways  the  feudal  ten  u  us 
had  lost  their  original  significance ;  and  the  money  pay- 
ments to  the  Crown  and  other  lords  appeared  no  longer 
as  natural  incidents  of  tenure,  but  as  vexatious  burdens 
on  the  full  dominion  of  an  owner.  Even  the  fact  that 
the  decrease  in  the  value  of  money  had  already  greatly 
lessened  such  of  them  as  were  set  at  fixed  a  mot  in  is 
operated,  we  may  well  think,  in  the  same  diivetion. 
The  same  man  who  as  tenant  would  cheerfully  pay  a 
substantial  rent  will,  as  soon  as  he  regards  himself  as 
owner,  resent  the  payment  of  much  lighter  but  ap- 
parently casual  and  arbitrary  demands.  Then  the 
besetting  ambition  of  lordship,  "an  excess  of  will  in 
men's  minds,  affecting  to  have  assurances  of  their  estates 
and  possessions  to  be  revocable  in  their  own  times,  and 
too  irrevocable  after  their  own  times,"2  was  all  the  more 
stimulated  ;  nor  did  professional  astuteness  fail  to  devise 
the  means  of  satisfying  it.  How  the  feudal  tenants  of 
England  were  definitely  made  real  owners,  and  how  t he- 
licence  of  disposition  and  posthumous  control  which  the 

1  Sundry  statutes  and  ordinances  known  by  this  name  enjoined 
all  freemen  to  keep  in  readiness  a  contribution  of  warlike  weapons 
and  equipment,  which  was  graduated  according  to  their  rank. 

'  Bacon,  Heading  on  the  Statute  of  Uses  (Works,  vii.  409,  ed. 
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to  of  UMS  teemed  to  make  unlimited  waa,  not  by 
the  bafied  lagUUtun  »-ut  by  *  freah  exefrfee  ol  judidal 
power,  confined  within  certain  though  liberal  bound* 
•hall  be  told  in  tho  following  chapter.  The  KutuU  of 
Uaat  marbi  the  cloao  of  the  uadieval  epoch,  and 

-i«  a  time  ol  tnuuition  during  which  a  iw 
works  iteelf  out,  a  •  y»tcm  which  after  the  RertoraHoo  ia 
conti  .out  any  notable  break  down  to  our  time. 

A  landmark  ao  prominent  and  ao  memorable  demand*  a 
pause  before  we  peat  on. 


CHAPTER  V 

DEVI .I.'-rMKNT  OF  THE   MODERN    LAW 

Tin  century  that  followed  the  passing  of  the  Statute  of 
Uses  was  a  time  of  great  legal  activity  in  all  directions. 
During  the  latter  half  of  the  sixteenth  and  the  first 
half  of  the  seventeenth  centuries  the  books  were  pro- 
duced which,  for  most  practical  purposes,  have 
been  regarded  as  the  ultimate  evidence  of 
Common  Law.  Coke's  Commentary  upon  Littleton's 
Tenurt^  eminent  in  the  charmed  (and  long  since  cl<  • 
circle  of  "books  of  authority,"  was  published  in  1628. 
About  the  same  time  began  the  publication  of  printed 
reports  of  judicial  arguments  and  decisions,  a  kind  of 
publication  which  has  gone  on  increasing  till  it  has  now 
swollen  to  a  vast  and  unmanageable  bulk.  The  advice 
of  Coke  to  students,  that  "  it  is  ever  good  to  rely  upon 
the  book  at  large,"  has  become  a  precept  beyond  human 
powers  to  fulfil,  and  the  text-books  of  special  subjects 
which  digest  and  methodise  the  matter  of  the  reports 
are  themselves  groaning  under  the  burden.  But  in 

1  Sir  Michael  Foster's  Discourse  of  Crown  Law  (1762)  was,  I 
think,  the  latest  addition.  Blackstone,  and  some  few  later  books, 
come  very  near,  hut  only  near,  to  being  authoritative  in  the 
technical  sense. 
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those  days  lawyers  had  more  leisure.    They  found  time 
to  debate  fully  all  the  point*  of  interest  raised 
case,  whether  the  solution  of  them  was  miinssiij  lor 
the  actual  decision  or  not;  and,  with  all  their  pedantry 
and  occasional  perversity  of  intellect,  they  held  fact  to 
.1   tu-h  and  serious  conception  of  the  profession  they 
.-.I.  and  th,  n  duty  to  it  as  a  science  and  an  art, 
tl>«-  modern  practitioner  must  for  the  meet  part 
be  content  to  envy.     The  law  of  real  property  g 

i..irv  ,,i  the  discussion  and  development  that  went 
mi  in  this  ,„,  :  Yft  the  result*  of  the  Statute  of 
Uses  were  long  in  MJH  ning.  Indeed  the  final  touch 
was  n«t  put  to  them  till  the  year  1833,  on  the  very 
eve  of  th.-  mi M!I -rn  •  reform,  when  the  limit*  of 

the  "  rule   against   perpetuities "  were  settled    by  the 
ds.     Practically,  however,  the  structure 
iily  settlement*  of  land  had  assumed  it*  modern 
More  the  Restoration,  and  the  practice  of  con- 
veyancer* became,  from  the  seventeenth  century  on- 
wards, a  fixed  and  well  understood  routine,  improved 
in  .1. -toils  from  time  to  time  by  addition  or  variation, 
I. ut  i in -srr\in-  it*  main  point*  unchanged. 

-  general  scheme  of  a  "  strict  settlement "  is  of  this 
kind.  I..-:  A  )><>  u  living  landowner  who  ha*  a  lixin- 
son  B,  and  wishes  to  keep  his  estate  "in  the  family  "  at 
long  a*  possible.  For  simplicity's  sake,  we  will  suppose 
A  to  be  tenant  in  fee  simple  to  begin  with.  A  convey- 
ance is  executed  by  wl  -comes  tenant  for 
and  B  ten  to  after  A'*  death ;  or  else  A  by  hi* 
will  makes  B  the  first  tenant  f.-i  life.  Then  an  estate 
tail  (generally  in  tail  male)  is  given  to  the  first  son  of 
B — a  person  n<»t  y<  t  in  existence,  and  who  may  never 
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come  into  existence  .  ami  similar  estates  are  given  to  B's 
second  and  other  sons  in  succession.  Each  of  these  .11- 
positions  can  take effect  only  if  every  previous  estate  tail 
fails  to  begin,  or  comes  to  its  natural  end,  l»y  persons 
entitled  to  it  not  existing  or  ceasing  to  exist.  Thus  if 
the  estates  are  in  tail  male,  and  B  has  three  sons,  the 
third  son,  or  any  of  his  descendants  in  the  male  line, 
can  become  tenant  in  tail  only  if  the  two  elder  son 
all  their  descendants  in  the  male  line,  if  any,  are  dead, 
and  none  of  them  has  exercised  his  power  of  barring  the 
entail — a  power  of  which  no  tenant  in  tail  can  l.y  any 
device  whatever  be  deprived.  There  will  follow,  prob- 
ably, similar  dispositions  in  favour  of  B's  sons  in  tail 
general,  so  as  to  admit  their  descendants  in  tin-  female 
line  after  those  in  the  male  line  ;  then  other  and  some- 
what less  elaborate  ones  in  favour  of  B's  daughters ; 
then,  again,  A's  children  other  than  B,  if  he  has  any, 
and  their  possible  descendants,1  and  also  (in  the  case  of 
a  settlement  made  in  A's  lifetime)  A's  children  who  may 
yet  be  born,  are  provided  for  in  a  series  of  successive 
"limitations"  of  the  same  type  as  those  already  de- 
scribed. In  the  remote  contingency  of  all  the>.-  di-jio-i 
tions  running  their  full  course  till  every  specified  line  of 
descent  is  exhausted,  the  ultimate  "  remainder  "  (see  p. 
81  above)  is  usually  declared  to  be  for  A's  "right  heirs." 
that  is,  the  person  or  persons  who,  at  the  time  when  the 
previous  interests  have  been  worked  out,  may  answer 
the  description  of  A's  heir  according  to  the  common 
course  of  descent  of  a  fee-simple  estate. 

1  It  is  a  question  of  detail,  on  which  the  practice  varies  according 
to  the  desire  of  parties  in  the  particular  case,  \vln-tln-r  the  descend- 
ants in  the  male  line  of  the  settlor's  younger  <  hiMn  n  are  postponed 
or  preferred  to  descendants  in  the  female  line  of  the  elder  ones. 


Ill 


complicated,  Ui  u  11.  the  laart 

complicate  f  a  mutant  eettlement.     IVvctically 

in   rare  CMMM  that  the  rcmoU>r  inlrrr* 

II V    llUtpped  Ollt  ever   OHM  HltO  pUHMMMUtt.        U  all 

thiii|p  happen  aa  i«  dt«ired,  the  regular  eourve  U  Uttt  :— 
B  become*  u».  Imih.     HehaaaeunC 

('•••it  it  matter*  not 

\vliu  h),  who  is  "UM  1  HI  remainder."     Kngtiah 

lawy.  nay  that  ho  witf  k  tenant  in  tail  when  the 

nancy  cornea  to  a  end,  hut  that  he  u  tenant  in  tail 
Mil.j.  -e  that  C  comet  ol  age 

ll.Tai:  .llM-Ilt    K 

riit.vi I  .i>  in  own  ittuc,  but  not  M  againet  thoee 

••in  r.-n.i  !  ier  wonU,  he  can  neither  iell  IHT 

u  t..  i. .M.  I.  purpose,  for  a  title  depending  on  the 
.•..i.tii.u.in. .-  nf  In-,  ileaoemini  ••  U  all  be  can 

it  a  preoariotu  and  upecula- 

.  IM  .  k  mi  C*t  power  ol  alienation  if  a 

rosult  of  the  technical  neoeeiitiet  of  the  old  "common 

reoov*  h  » nul« I  not  tw  earned  through  to  iu  full 

effect  without  th<>  .ii«l  of  the  penon  in  actual  pomee- 

i  tin*  freehold.  When  finr*  and  recoveriea  were 
al.oli,li,-,|  111  iv,:;.  .t  ,;,  u  hut  cuatantinlly  «, Bivalent 
cheek  was  provided  by  the  Legialature,  the  purpoeo  of 


1  The  enrioot  kind  of  «UU  rated  by  tbt  ooofvyaaet  ia  h* 
simple  of  a  tenant  in  uil  not  in  |ioMiirimi.  without  tbe  ooaoar 


Tl.       ..;.  •:,:'-••     ,,  .         .:     lu  jr,    '.  ..          :       ^ 

need  by  George  Eliot  in  /V/ir  /Mt.  with  gnat  eflcet  awl 
perfect  comctaeem,  at  part  of  the  BMchiaery  of  the  pi. .: 
that  oonveyancera  reading  the  novel  have  been  known  to 
Mriooaly,  aa  if  the  thing  had  happened  to  OM  of  their  ova 
that  the  parties  did  not  take  better  advice. 

I 
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tint  measure  being  only  to  simplify  the  form  of  pi 
ing  and  put  an  end  t«.  tidioii- and  u>cle—  expen>e.  Since 
that  date  B  would  be  "protector  of  the  settlement," 
and  his  consent  to  any  disposition  by  C  is  an  express 
and  direct  condition  for  its  validity  against  the  ulterior 
interests  created  by  the  settlement.  B  then  stands  in 
a  commanding  position  towards  C;  B  and  C  l>eiween 
them  are  masters  of  the  estate,  while  C  alone  <  ,m  do 
very  little,  and  B  alone — except  in  the  extraordinary 
contingency  of  all  the  subsequent  limitations  failing 
can  do  nothing  l.eyond  the  term  of  his  own  life.  And 
when  B  proposes  that  C,  in  consideration  of  being 
adequately  provided  for  during  the  rest  of  B's  life, 
shall  join  in  making  a  new  settlement,  in  which  C 
shall  be  only  a  tenant  for  life,  and  other  succe-m- 
limited  interests  shall  be  laid  out  in  the  same  fa-hion  as 
in  the  former  one,  but  with  C  and  C's  issue  in  the  place 
of  B  and  B's  issue,  there  is  not  much  probability  that  C 
can  or  will  refuse.  This  process  is  repeated,  as  occasion 
serves,  from  generation  to  generation  :  and  so  long  as  it 
can  be  kept  up  the  estate  is  never  in  the  hands 
absolute  owner.1 

Hence  arose  the  necessity  for  the  further  complicated 
machinery  which,  as  already  hinted,  must  be  added  to 
these  dispositions :  I  speak  for  the  moment  without 
regard  to  recent  legislation,  of  which  more  in  its  due 
place  afterwards.  If  things  stood  merely  as  now  de- 

1  The  process  of  settling  and  resettling  family  estates  has  re- 
peatedly been  described  in  forms  intended  to  be  more  or  less  intel- 
ligible to  the  lay  public.  I  have  purposely  written  my  own 
account  without  referring  to  any  oth.-r  ;  imt  tli.it  1  ran  ho]*  to  be 
more  successful  than  my  predecessors. 
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scribed,  there  would  be  no  provision  made  out  of  the 
estate  for  the  younger  branches  of  the  family  (an 
remotely  contingent  event  of  some  of  then 
possess**  whole),  and  no  means  of 

Neither  \t..uld  there  be  any  means  of  ejecting  a 
•ale  or  exchange  of  any  part  of  the  settled 

. 
functions  of  an  owner,  during  the  minority  of  a 

\  i  flexible 

the  Statut.-  of  f  H,  s  (undrvanil  of  l,\  it*  author*; 
in.  It  would  be  possible,  indeed,  without  the  aid  of  the 
statute,  to  effect  most  of  the  purposes  of  a  modern 
settlement,  if  not  all,  by  conveying  the  whole  estate *to 
trustees  in  the  first  instance,  who  would,  like  feodees 
have  the  legal  fee  simple,  or,  in  other 
,  would  )*•  the  only  persons  whom  a  court  of 
common  law  would  recognise  as  owners.  Such  a  course 
in  i -In  nowadays  be  viewed  with  equanimity  by  lawyers 
and  landowners,  and  in  fact  it  is  sometimes  adopt' 
sot  t  lenient!  Msifl  l.\  \s  ffl  I;  •;:  hPQ  BMsVifl  01  -  ••  ' 
one  century  ago  there  was  still  a  kind  of  magic  in  men's 
.ipl'iehennion  about  the  "legal  estat<  still  true 

••«  of  theory  that  an  "equitable  estate,"  as  we 
call  the  interest  of  a  person  beneficially  entitled  under  a 
rfect  ownership — a  right  available  against 
all  the  world — hut  is  only  a  right  to  claim  the  profits  and 
enjoyment  of  ownership  from  the  determinate  person 
who  is  the  trustee.     The  beneficiary  is  in  the  same 
position  a>  the  old  "costiii  quo  use"  before  the  Statute 
reased  security  has  been  given  to  this  kind 
'•tot  )»y  the  full  Imt  gradual  development  of  the 
and  jurisprudence  of  the  Court  of  Chancery ; 
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tlu-    trustee's  obligation    being   extended    In   all 

deriving  or  ekiming  title  through  liim  otherwise  than 

lor  \ahie.  ill  goo<l  faith,  an<l  with  due  diligence  of 
inquiry.  This  process  was  still  in  it>  youth  at  the  time 
of  the  Restoration,  and  it  may  well  l.e  thought  that 
nothing  less  tlian  tin-  power  gi\en  by  tin-  Statute  «»f  Uses 

to  (le\  i>r   .  -omplrx    moderations    of    tile     Irgal     oWlier-hip 

itself  would  ha\e  sutliced  t«.  Mrengthen  the  hand 
embolden  the  invention  of  Orlando  Uridgnian  and  his 
em  i  temporaries.1  Broadly  speaking,  there  are  two  kinds 
of  ohjects  for  which  the  speeial  powers  and  provisions 
now  in  question  are  introdneed  :  the  lienelit  and  support 
of"  wives  and  younger  ehildren  of  tlie  >ueees>i\e  holders 
of  the  estate,  and  the  general  niaiia^eineiit  of  the  esUlte 
for  the  ac  haulage  of  all  parties  interested  in  its  profits. 
The>e  ol>jeets  aiv  etl'.  •<  -ted  partly  l»y  the  action  of  the 
person  for  the  time  being  in  possession,  partly  l.y  the 
intervention  of  trustees  named  for  that  end  in  the  settle 
merit  itself,  and  through  an  ingenious  and  intricate 
machinery  which  is  far  too  artificial  to  be  de>rril.ed 
It  is  enough  to  say  that  the  machine  has  been 
brought  to  great  technical  perfection  by  the  expel  ienee 
of  about  two  centuries,  and,  when  constructed  by  a 
skilful  artist  who  takes  advantage  of  all  known  impro\e 
ments,  works  with  much  less  friction  than  might  be 
expected.  On  the  other  hand,  if  the  workmanship  is 
not  first-rate  to  begin  with  (and  for  various  reasons  — 


1  Orlando  Bridgman,  who  gained  great  fame  as  a  conveyancer 
Itefore  and  during  the  Commonwealth  time,  and  wa 
Lord  Keeper,  is  credited  with  the  invention  of  the  "strict  settle- 
ment "  in  substantially  its  present  form,  avoiding  certain  risks  to 
which  it  had  before  his  time  been  subject. 
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haste,  ignorance  of  country  practitionerM,  or  what 
•  ilU  short  of  thin  »uit<Unl),  very  serious  I 


may  ensue.     With  reganl  i«»  the  special 
mention.-.!,  it  mu--  <uppustMl  that  they 

much  discretion  of  then  As  a  rule,  they  arc  1ml. 

more  than  wheels  in  the  machine,  the  management  of 
i  tho  hands  of  the  family  solicitor,  fortified  at 
need  by  tho  opinion  and  advice  of  counsel  It  would  be 
considered  meddlesome  if  they  offered  to  exercise  their 
powers  before  they  were  asked.  At  the  same  time  they 
>lly  answerable  for  what  is  done  by  them  on  the 
usual  request  and  advice ;  and  they  are  mostly 
of  such  weight  and  standing  as  to  be  above 
of  coiinmn-  at  any  reckless  or  improper  dealings  with 
tho  settled  estate.  In  •**•*  **  trustees  of  a 


__^__^ ^_^__    their  presence  is. 

in  ordinary  oinannstances,  hardly  nereerffft  hat 

__ -•-  —        ..^^^.^.^•^^•.••^•••a^^^^aijfci 

groat  powers  in  reserve,  which  may  lie  used   with 

MM  .in  .- ii !••!-.- n.  \ 

'I'll.-  jMi.ill. !  v  suggested  is  not  a  casual  one. 

ra  is  n. .t Inn-,  perhaps,  in  tin-  institutions  of 
h  comes  so  near  to  an  impiriwm  ta 

MI  of  a  great  English  estate.     The  settlor 

is  a  kind  of  absolute  lawgiver  for  two  generations  ;  hi* 

..Is  f..r  that  time  the  operation  of  the  common 

law  of  tho  land,  and  utilietitutes  for  it  an  elaborate  con- 

stitut  own  making.     Those  constitutions  an*  in 

fact  all  ini-lrll.-d  on  tho  same,  or  very  nearly  the  same, 

•  h<  desire  of  great  landowners  has  constantly 

been  to  make  the  strictest  settlements  which  the  law 

would  allow,  .iml  the  law,  as  we  shall  immediately  see, 
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has  sot  bounds,  though  liberal  ones,  to  tfrc  po\\, 

ML:  inheritances  ami  suspending  absolute  owner- 
shij).  And  tin*  ingenuity  of  conveyancers,  de\i>ini,r  how 
private  ambition  to  the  utmost  within  the 
i\M  left  clear  to  it  by  public  ordinance,  has  produced 
that  curiou>  and  exquisite  stnictuiv  which,  a  hundred 
years  hence,  will  probably  be  as  much  abandoned  to  the 
care  of  a  few  legal  antiquaries  as  the  learning  of  remitter 
and  collateral  warranty.  But  a  correction  is  needed 
when  we  speak  of  the  family  settlement  as  a  constitu- 
tion ;  for  though  it  resembles  a  modern  political  system 
in  its  multiplication  of  checks  and  counter-checks,  and  in 
the  tacit  or  half-expressed  understandings  by  which  its 
working  is  made  practicable,  there  is  another  respect  in 
which  it  is  more  fitly  compared  to  the  custom- 
Oriental  despotism.  When  the  authors  of  a  sett  lenient 
have  once  made  their  disposition,  it  is  like  the  law  of 
the  Medes  and  Persians  rather  than  the  acts  of  a  modern 
legislature.  They  are  as  powerless  as  the  ^n-at  kin^  of 
old  to  alter  their  decrees,  unless  they  have  made  special 
provisions  for  that  purpose  which  are  not  u.-ually  made 
in  practice,  and  which  indeed  would  be  inconsistent 
with  the  main  object  of  making  the  estate  as  a  whole 
as  nearly  inalienable  as  possible. 

It  mi^lit  be  a  topic  of  curious  meditation  for  the 
student  of  comparative  jurisprudence  to  note  how  \\ell 
the  English  landowning  families  have  striven,  though 
all  unconsciously,  to  reproduce  in  our  modem  society 
something  like  the  image  of  an  archaic  Aryan  household. 
There  is  at  the  head  of  all  the  eldest  living  male 
ancestor,  revered  by  his  descendants  and  inferiors,  and 
exercising  great  control  and  influence  in  divers  ways, 
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and  >•••«  w  n  h  hi-*  {tower  over  the  family  proper t 

1  in  the  ancient  household  by  rtuunn,  i 
modern  counterpart  by  sccnatoaasd  convention.  There 
are  the  women  and  younger  generations  of  the  family. 
t  to  the  house  father  in  one  sense,  and  yet  having 
in  tho  common  inheritance  which  he  cannot  inter- 
fere with.  The  free  dependents,  not  members  of  the 
family,  who  swelled  the  state  and  substance  of  the 
ancient  household,  may  well  enough  be  represented  by 
tho  IM.-I.-M,  tenant-farmer*.  Only  the  highest  and 
lowest  extremes  of  the  community  are  wanting.  Slavery 
and  serfdom  are  happily  long  since  «-  *  Ural ; 

and  so  are  the  rites  of  the  domestic  aha  were 

for  th,  M  in  family  the  lion. I  of  i,.||,,w.hip,  the 

assurance  of  the  departed  Ancestors'  welfare,  and  th.- 
pledge  of  their  favour  to  the  living.  Some  brilliant 
theorists  have  sought  in  these  the  very  origin  of  pro- 

.in-!  inheritance;   and  to  this  day  the  wor*l 
household  gods  and  ancest<  full  forvo  in  ! 

.iit.l  lit*-'  .it  tho  foundation  of  the  law  \%hnh  KngUah 
judges  administer  to  the  Queen'-  nl.jrcu.  The 

most  fearful  improcati*  !  M<!U  can  bind 

himself  is  that,  if  ho  speak  falsely,  he  may  have  no  son 
to  deliver  his  soul  from  hell  l»y  .h«-  performance  of  the 
sacrifice.  But  handy  can  a  faint  survival  of  such  old- 
1  usage  (though  much  of  the  abiding  human  passions 
\\hl.-h  only  change  their  garment  from  age  to  age)  be 
traced  l»y  tli--  iiK-1'Tii  observer's  fancy  in  an  English 
estate.  He  may  speculate  on  a  remote  connection  of 
1'itriH  and  Lares  with  the  domestic  chaplain,  the  an- 
cestral monument*  in  the  parish  :  tmily 
pew.  Or,  when  he  notes  who  is  now  the  real 
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of  the  secrets  of  the  estate,  the  real  familiar  spirit  at 
whose  bidding  tin-  magical  powers  of  the  settlement  are 
called  forth,  ami  without  whose  aid  no  matter  of  weight 
can  he  undertaken,  lie  may  perad\  eiiture  dream  that 
"the  disestablished  Lar,"  to  use  the  term  of  a  late 
ingenious  writer,1  is  not  dead  hut  transformed,  and  lives 
embodied  in  the  family  solicitor. 

\\  e  have  said  that  the  modern  form  of  settlement 
dates,  roundly  speaking,  from  the  Restoration.  lint 
already  in  the  sixteenth  century,  when  controversy  was 
kern  about  Uses  and  the  effect  of  the  great  statute, 
lawyers  had  an  inkling  of  what  was  coming.  And  their 
opinions  of  the  invidiousness  and  social  inconvenience  of 
strict  settlements  (or  even  of  dispositions  falling  far 
short  of  what  we  now  understand  by  the  term)  were 
such  as  would  not  many  years  ago  have  been  called 
Radical.  Coke  has  been  quoted  in  the  last  chapter. 
Let  us  hear  Bacon  : — 

"First  [it  is  said]  that  jit  is  a  wisdom  and  foresight 
for  every  man  to  imagine  of  that  which  may  happen  to 
his  posterity,  mid  by  all  ways  establish  his  name.  To 
this  I  answer  that  it  is  a  wisdom,  but  a  greater  than 
even  Solomon  aspired  after,  who  had  a  large  heart,  as  t  he 
Scripture  saith.  For  I  find  that  he  uses  other  language, 
when  he  says  that  he  must  leave  the  fruit  of  his  la  how- 
to  one  of  whom  he  does  not  know  if  he  shall  hr  a  fool  or 
a  wise  man.  And  yet  does  he  say  that  he  shall  hi-  an 
usufructuary  or  tenant  restrained  in  a  perpetuity?  No; 
but  the  absolute  lord  of  all  that  he  had  by  hi-  tra\;n'l. 
So  little  did  he  know  of  these  establishments.''  .  .  . 

Wh ether  Solomon  had  any  land  by  his  tra\ail,  in  the 
II  nrn,  The  Aryan  Hmuvh'.l'l. 


modern  MIIM  of  having  a  thing  in 
we  need  not  «t<»|»  t..  n,.,  .          \-  ktng  he  was  no  doubt, 
in  a  sense,  lord  ol  the  ..«  kingdom;  ».v..  if  h- 

wiw  like  other  eastern  tings,  he  could  not  lawful! 
possess  the  meanest  of  hi*  «tibjecu  who  duly  |**i  the 
customary  revenue,     Private  ownership  of  land,  at  any 
rate,  hat  been  of  alow  growth  in  the  East     Under  the 
ancient  rale  of  custom  alowly  decaying  before 

..-  in  ln.li.i  the  land  belonged  to  the  village  or  to 

the  family,  and  wiu  inalienable,  though  the  possession 

liango  hands  within  the  circle  of 

j..int  MUII.TS  ,iu  joint  f.iti.ily  it  the  true  and 

andent  perpctu  loiter  attempts  at  founding  per- 

|M-mities  by  way  of  /i/orn^  strict  settlement,  and 

ih.-  like,  are  the  rebellion  of  a  privileged  class  against 

the  tendency  of  the  civilised  world  towards  absolute 

and  several  ownership,  even  as  the  schemes  of  Socialists 

visionary  reformers  for  "Land  Natkmalisa- 

or  whatever  else  it  may  be  called,  are  the  rebellion 
nf  tli,,,,-  f,,i  whom  the  education  of  the  world  goes  too 
s],.\\ly,  .in.l  \\lin  vainly  M><-k  .1  charm  that  shall  redress 
in  ,,nt-  n^t.iiit  tho  balance  of  life  lietween  rich  and  poor, 
liacon  has  more  to  say  to  us.  Let  us  hear  him 
fui t her : — 

li<    Hrst  comes  to  the  float 

•  iiitcMiiipdiwcth   hinwclf  in  expenses,  yet 

>  PHN|  tiiiu-  rn-Uinifi  himself,  and  has  a  desire 

to  recover  his  estate ;   but  has  no  readier  way  than  to 

-•11   i  parcel  to  free  himself  from  the  biting  and  con- 

smiling'  interest     But  now  he  cannot  redeem  him«olf 

with  In-  (>K>[HT  means,  ami  though  he  be  rccUiniol  in 

iiiiml,  yi-t  »an  In-  n..t  rnui^ly  liirt  estate. 
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^'»,  passing  over  the  considerations  of  humanity, 
It-t  us  now  consider  the  di-eipline  of  families.  Ami 
touching  this  I  will  speak  in  modesty  and  under  cor- 
rection. Though  I  reverence  the  laws  of  my  country, 
yet  I  observe  one  defect  in  them  :  and  that  is,  th.  i,  ii 
no  footstep  of  the  reverend  potato*  patria  wlnYh  was 
so  commended  in  ancient  times.  .  .  .  This  only  yet 
remains:  if  the  father  has  any  patrimony  and  the  son 
he  disobedient,  he  may  disinherit  him  ;  if  he  will  not 
deserve  his  blessing,  he  shall  not  have  his  living.  Hut 
this  device  of  perpetuities  has  taken  this  p<>\\. M  t'n.m 
the  father  likewise  and  has  tied  and  made  snl.j. 
the  proverb  is)  the  parents  to  their  eradle.  and  so  not- 
withstanding he  has  the  curse  of  his  father,  yet  he  >hall 
have  the  land  of  his  grandfather."1 

The  term  perpetuity,  as  here  used  by  Bacon,  and 
constantly  used  by  modern  lawyers,  signifies  a  dis- 
jMxition  which  attempts  to  make  property  inalienable 
beyoiK  1  certain  limits  fixed,  or  conceived  as  being  fixed. 
by  the  general  law.  What,  then,  are  those  limits?  It 
was  lonij  before  they  were  ascertained.  In  Bacon's 
time,  and  for  a  century  later,  the  le^al  cjuestion  was 
still  open  to  be  argued  on  wide  grounds  of  policy.  There 
was  no  obvious  limit  to  the  time  within  which  trusts,  or 
di -positions  operating  under  the  Statute  of  Uses,  mi^lit 
be  calculated  to  tike  effect.  Yet  it  was  felt  that  a  limit 
there  must  be.  It  was  agreed  that  "the  rules  of  tin- 
law  to  prevent  perpetuities  arc  the  polity  of  the  king- 
dom," but  nobody  knew  what  the  rules  were.  A  lon^ 
series  of  experiments,  extending  into  the  second  quarter 

1  Arguments  in  Chudleigh'a  ca.s< .      Wotks,  v..l.  \ii.  j.j..  f>32-35, 
eel.  Spedding. 
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<>f  t  ho  eighteenth  century,  determined  the  limiu  of  safety 

-unden  of  familio*,     Yet  another  century  passed 

More  the   rule  was  finally  settled  in  nil  |».inu.       In 

Older  to  undervUnd  the  form  v  took,  we  mutt 

go  back  to  the  older  Uw.     Quite  apart  from  the  learn- 

ing  of  Uses,  it  was  poatihle,  at  any  time  after  the  •utuu> 

1*  Ikmu,1  to  grant  by  one  and  the  tame  conveyance  MI 

esUt.  ..»\  HI  the  manor  of  Dale,  to  Markhaa ; 

In-  In'.-  IM.- rest,  an  estate  teil  to  Martin  ; 

•  he  .I.;.--  fiat  estate  another  e*ute  teil 

to  Newton,  and  ao  on  through  any  number  of  persona, 

till  aome  one  wits  named  to  take  an  ultimate  fee  simple, 

whirh    there  waa   nothing   more   to  dispose  of. 

ill  age,  could  at  any  time,  l»ut  not 

u.i).  ham's  concurrence  while  MarkhanT*  life 

estate  was  in  existence,   "  suffer  a  recovery,"  in    the 

in  inner  explained  in  tho  last  chapter,  and  thus  a< 

aixl  Dispose  of  the  fee  simple,  when  all  the  subsequent 

dispositions  made  by  the  original  grant  would  ^ 

nothing.     80  far,  then,  the  miu  alienable  until 

M  11  kh.nn^  life  estate  ceases,  or  Martin,  if  an  infant  at 

th.-  <l.iti»  <»f  the  original  conveyance,  i  one  years 

..1-1.  v  these  erents  happens  latent 

was  not  necessary  that  Martin,  a  person  in  existence, 

slmul.1  IK-  named  as  the  successor  after  the  firet   life 

estate.     After  some  dot.  m  nettled  that  an  estate 

fur  In  to  Mark  ham,  and  an  estat< 

remain'!- 1     f«r  lit'*-,  in  t.nl,  --t  in  fee,  to  Markham's first 

•hnui;h  at  thr  tiiM.-  «.f  the  gift  he  had  no  son.    The 


1  The  legal  reader  will  remember  that  a 
not  be  limited  upon  a  fee  eimple  conditional  at  common  law. 
y  y  La*  of  /Em/  A^rrfy,  r.  5,  |  *. 
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series  i.f  dispositions  which  form  the  groundwork  of  a 
modem  settlement,  as  above  described,  are  only  the  full 
application  of  this  principle.  Hut  it  \v;is  not,  and  is  not, 
allowable  to  give  an  estate  for  life  to  Markham's  first 
son,  after  that  another  estate  for  life  to  the  first  son  <>f 
that  son,  and  so  following — by  which  means,  if  allowed, 
the  estate  might  have  been  made  inalienable  for  an 
indefinite  time.  The  title  could  not  be  secured  for 
Mark  ha  ni's  descendants  in  the  male  line  further  than  by 
gi\  ing  an  estate  tail  to  his  first  son;  nor  indeed  was 
the  security  perfect  even  so  far,  for  if  no  son  was  in 
existence  at  the  date  of  the  settlement  it  was  still  in  the 
father's  power  to  destroy  the  "contingent  remainder," 
which,  when  a  son  was  born,  would  become  "vested  ' 
in  him  and  beyond  the  father's  control.  Suppose  a  son 
born  and  his  interest  unimpaired.  That  son  might 
possibly  be  born  in  the  last  year  of  Markham's  life, 
or  even  some  months  after  his  death.  In  that  case 
twenty-one  years  might  elapse  from  Markham's  death 
before  any  one  had  power  to  alien  the  fee  simple  of  the 
manor.  But  whenever  a  tenant  in  tail  of  full  age  is  in 
possession,  he  can  dispose  of  the  fee  simple  notwith- 
standing any  attempt  made  by  the  terms  of  the  settle- 
ment to  prohibit  or  restrain  him.  So  it  comes  to  this, 
that  the  furthest  period  until  which  alienation  can  l»e 
restrained  by  settlement,  apart  from  provisions  taking 
effect  by  way  of  use  or  trust,  is  the  end  of  twenty  one 
years,  and  exceptionally  something  more,  after  the 
death  of  some  person  living  at  the  date  when  the  settle- 
ment is  made. 

Now  uses  and  trusts  were  not  directly  amenable  to 
these  rules.     Being  originally  nothing  <•!>«•  than  diree 


- 


lions  to  the  "feoffees  to  uses"1  to  allow  the  proir 
the  land  to  be  enjoy,  -i  l,\  (Arsons  nameil  >>y  the  feoflbr, 
lie  ascertain.-,!  m  the  manner  |»  him, 

»».:•!.  iiicctions  were  enfbreed  by  the  Chaneellor  as 
l>n xling  on  the  feoffee's  conscience,  they  had  nothing  to 
ik*  uf  the  common  law  as  to  the  creation 
of  estates.  These  newly  -modelled  interests  might, 
under  cover  of  the  feoffee's  legal  possession,  be  made  to 
>h»it  aUm  111  the  most  capricious  fashion.  By  the 
common  Uw  Fortescue  could  not  give  an  estate  to 
Brian  and  his  heirs  so  long  as  they  should  use  the  name 
and  arm*  ncue,  and  if  they  did  not,  then  to 

•one  one  else.  Hut  uh<n  uses  were  established  For- 
tescut  mi^ht  infeoff  Moyle  ami  his  heirs  to  the  use  of 
Brian  and  hi*  heir*  until  any  of  them  should  cease  to 
use  the  name  and  arm.-  ••scue,  and  then  to  the 

use  of  Prisot  and  his  heirs.     And  as  far  as  theory 
the   r..iitin:j.-n.-\    might    have   been  something 
wholly   unconnected  with  the  estate  and  beyond   the 
parties'  control  — for   example,  until    Kerne's  oak  in 
\\  i.nlsor  Park  should  fall,  or  until  a  now  Pope  should 
take  the  name  of  Loo.     There  were  other  contrivances, 
complex    in    form    Kut    similar    in    principle,   by 
\\hi.  h  like  results  could  bo  produced  for  a  von- 
purposes.* 

1    I'.  94,  above. 

1  "Uaea  of  this  cUa*,"  said  a  learned  and  accurate  modem 
writer  (William  Hayes,  Jffisimnwy  Kino,  etc..  1840,  •>  31),  "may 
be  described  as  altogether  eccentric  ;  as  deviating  from  the  course 
prescribed  by  the  original  law.  of  the  sysUm,  not  without  con 
riderable  disturbance  of  iu  ordinary  operatiooa."  It  b  mid  that 
by  common  Uw  "a  man  may  have  an  inheritance  in  fee  aistple  in 
lands,  u  long  M  such  a  trw  ahall  grow,  because  a  mat  may  hatrr 
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Neither  the  judges  who  ha«l  bmkui  thiou-h  tlic  ex- 
press terms  of  the  statute  I >,  M/ww,  nor  the  successors 
who  inherited  their  tradition.  «»ul<l  be  expected  to 
tolerate  this  new  f..und  way  of  fettering  the  possession 
and  inheritance  of  lands.  And,  in  fact,  there  was  not 
(what  one  might  look  fo  .1  in::  attempts 

to  push  forward  to  all  lengths  in  that  course,  but 
settlors  of  estates  rather  felt  their  way  step  by  step  till 
it  was  known  how  far  they  might  venture  ;  so  little 
doubt  was  tin-re  that  the  Courts  would  once  im.iv  hold 
themselves  authorised  by  the  general  "policy  of  tin- 
law  "  to  make  new  law  for  a  new  mi-rhief.  The  rule 
was  at  last  settled  by  analogy  (an  analogy  more  felt 
than  expressed)  to  the  course  of  the  common  law.  Not 
without  sundry  fluctuations  of  both  opinion  and  judicial 
•  n,  it  came  to  be  understood,  towards  the  middle 
of  the  eighteenth  century,  that  a  disposition  of  any 
kind  of  property1  intended  in  take  Hl'eet  in  the  future 
must  be  so  framed  as  necessarily  to  take  etleet,  if  at  all, 
after  a  lapse  of  time  not  exceeding  twenty-one  years 
from  the  death  of  some  certain  person,  or  of  the  sur- 
vivor of  certain  persons,  who  are  living  at  the  date  of 
the  settlement  if  it  is  made  by  deed,  or  at  the  date  of 
the  testator's  death  if  it  is  made  by  will.  As  late  as 
1833  it  was  decided  by  the  House  of  Lords  that  these 
twenty-one  years  need  not  have  reference  to  the  infancy 

an  inheritance  in  the  tree  itself"  (LifonVa  case,  11  Co.  Rep.  49a). 
This  raises  a  very  curious  and  difficult  question,  on  which  tin- 
learned  reader  is  referred  to  Note  G.  In  any  case,  a  remainder 
over  could  not  )><•  limit--.!  after  such  an  estate. 

1  The  rule  is  not  confined  to  land,  though  we  now  have  to  do 
with  it  only  in  that  application. 
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person.     In  iMirticular  cam  the  nile  of  law  which 
treaUan  i.  ma  per*.!,   in  .  xi»u*nce  for  all 

Um  tit  may  hare  the  effect  of  adding  tome 
month,  !..  t  h,-  time  Allowed     A  disposition  which  goes 
beyond  these  limiu  it  said  to  be  "  had  for  perpei 
Thu» 

no  el>  sho  shall  the  age  of  twenty-one 

yean,  or  to  all  iron  who  shall  attain  that  age,  is 

valid.     A  he  fi rat  son  of  A  who  shall  attain  the 

age  of  twenty-five  yean  is  of  no  effect,  and  it  makes  no 
difference  that  A  may  :  utve  a  son  who  a* 

that  age  in  hi*  own  lifetime.     Again,  a  gift  by  will  to 
the  first  person  who  shall  dimh  up  the  cross  of  Si. 
.n't.  i-  the  testator's  death  is  far  remote- 

ness," though  somebody  may  perad venture  do  the  tiling 
within  a  week  ;  if  the  gift  were  to  the  first  person  who 
should  so  rlimi.  within  tv.  ,.  years  after  the 

testator's  death,  it  would  be  good. 

The  rule,  it  must  be  well  marked,  does  not  pn 
an  estate  in  remaii  reversion  from  being  made 

expectant  on  an  interest  which  may,  or  which  naturally 
will,  en.luie   i..!    .1    much   longer  time.     For  English 
lawyers  regard  an  estate  in  remainder  or  reversion  n<>t 
as  a  future  int. •!-,-, t,  hut  as  a  present  interest  subject 
to  the  "particular  estate  *  which  together  with  the  re- 
•  T  reversion  makes  up  the  fee  simple.     To 
illustrate  this  by  common  oases: — If  Holt  grants  an 
estate  tail  to  Powell,  with  remainder  to  Finch  in  fee, 
has  the  fee  simple  subject  to  Powell's  estate  tail, 
.in  dispose  of  his  interest  at  once,  though  it  is  un- 
certain when  it  may  take  effect  by  the  failure  of  Powell  s 
'•  entail,  or  whether  (since  Powell  or  any 
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•  >f  his  successors  can   Kir   tli.-   rni.ul   ;iinl   .ic.jiiiiv  tin- 
whole  foe  simple)    J!    \vill    take   rllrct    ,.!    .,11.         Holt    will    he 

in  tin-  same  portion  it,  instead  «>t  ;ji  .ml  in^  tl 
simple  >nbjert  to  the  estate  tail  as  a  renuuin/n;  lie  kerp- 
it  as  his  reversion  ;  he  can  at  mice  deal  with  it  for  what 
it  is  \\orth  H  he  thinks  tit.  ALMHI,  Uayley  grants  a 
lease  to  Uullcr  for  ninety-nine  years.  If  Hay  ley  tries 
to  provide  tliat  at  the  end  of  the  ninety-nine  years  the 
person  who  is  then  his  eldest  living  male  descendant 
shall  have  the  land,  this  is  "void  for  remoteness,"  as 
the  Creation  of  ail  interest  to  lake  ellect  after  the  lapse 
of  more  than  twenty  one  y.-ai-.  lint  if  he  Ic.r 
alone,  lie  has  a  perfectly  good  reversion  by  the  common 
law,  which  he  may  dispose  of  now  or  hen-after  as  he 
thinks  lit,  no  less  than  if  it  were  land  in  hits  actual 
possession.  If  he  sells,  it  is  commonly  said  that  lie  sells 
the  ground  rent;  but  in  legal  conception  and  language 
he  sells  the  land  itself  subject  to  the  lease ;  and  if 
the  lease  were  for  a  thousand  years,  the  legal  doctrine 
would  be  the  same. 

Such  is  in  outline  the  "  rule  against  perpetuities," 
which,  as  regards  these  general  principles,  is  now  a 
settled  part  of  our  law.  Many  curious  i|ii«-stions  miuht 
still  be  raised  on  the  application  of  it  in  various  <  ir 
cumstances ;  but  the  skilled  and  cautious  routine  of 
conveyancers  is  for  the  most  part,  though  not  invariably, 
successful  in  keeping  clear  of  them.  Certain  points  in 
the  legal  theory  are  also  still  unsettled,  or  have  been 
settled  only  in  the  last  few  years,  but  it  would  be  nn 
profitable  to  explain  or  discuss  them  here.1 

The  rule  prevents  property  from  bein^  n  n'nly 

1  See  Note  O,  on  Settlements  an<l  I  Vi  |-«  tnity. 
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inalienable  beyond  tin-  tinuu  of  time  axed  by  it  But 
it  would  not  be  correct  to  My  thai  the  property  imwt 
therefore  be  in  (act  alienable  when  the  restr 
portions  have  run  their  full  course.  There  mutt  then 
be  some  person  absolutely  entitled,  but  that  penon 
may  be  nn  infant  or  a  lunatic,  so  that  yet  another 

i  may  elapse  before  there  is  an  owner 
full  and  active  power  of  disposal 

The  questions  thus  decided  arose  for  the  most  part 
upon  dispositions  by  will.  The  Statute  of  Uses,  at 
we  SAW,  was  intended  to  make  the  devise  *  of  land  by 
will  thenceforth  impossible ;  but  the  prohibition  gave  so 
much  offence  as  to  be  soon  removed,  thou^- 
time  to  a  limited  extent  only,  by  the  Statute  of  Will, 
102  above).  And  it  was  held  that, 
dispositions  by  will  being  once  allowed,  either  th«- 
Statute  of  Uses  or  its  analogy  (it  matters  not  whirh) 
was  applicable  in  their  favour.  Thus  a  man  could,  and 
he  still  can,  by  his  last  will,  as  well  as  by  act*  executed 
in  his  lifetime,  create  interests  unknown  and  indeed 
repugnant  to  the  doctrine  of  the  old  common  law. 
Persons  making  wills  are  notoriously  more  adventurous 
and  capricious  than  those  who  make  settlements  to  take 
effect  in  their  lifetime  ;  in  part*  it  may  be,  because  the 
obscurity  or  perplexity  <>f  then  directions  can  vex  only 
posterity ;  moreover,  they  are  less  under  the  influence 

1  AgmbywiUoff^hoMU&d.orofMichrightiarUiigoator 
or  connected  with  Und  as  are  by  English  Uw  datead  with  it  u 
r«/pr<9Miy,iscaUeda*fitt.  A  gift  by  will  of  pereoaal  property 
(a  term  including  leasehold  M  well  M  morable  property)  u  called 
afcpuet  Duj»«tioni  of  r«^  property  of  a  kind  not  conforming 
to  the  rale*  of  the  common  Uw  before  the  Statute  of  Uses  axe 
called,  when  made  by  will, 
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of  discreet  advisers.  Hence  dispositions  by  will  pro- 
duced much  the  greater  part  of  the  litigation  which 
defined  the  bounds  of  legal  control  over  future  genera- 
tions. 

Complete  freedom  of  dealing  with  land  by  will  was 
a  result  of  the  abolition  of  military  tenures,  an  event 
which  preceded  in  time  the  settlement  of  the  rule 
against  perpetuities,  and  may  be  taken  as  marking  the 
full  close  of  the  medieval  stage  of  the  law.  Though  in 
form  it  stands  as  one  of  the  first  acts  of  the  Restoration, 
in  substance  it  was  one  of  the  many  law  reforms  um In-- 
taken in  the  time  of  the  Commonwealth.  Most  of  those 
reforms  were  rejected  or  dropped  at  the  Restoration. 
This  one  was  too  popular  and  necessary  to  be  so  dealt 
with ;  nor  was  unexceptionable  authority  wanting,  for  a 
similar  measure  had  been  strongly  advocated  by  Coke.1 
The  Act  of  the  first  Parliament  of  Charles  II.  for 
abolishing  the  military  tenures  and  their  incidents  was 
passed  in  1660.  No  notice  was  taken  by  it  of  the 
previous  Act  of  the  Commonwealth  which  had  been 
passed  in  1656,  all  statutes  of  the  Commonwealth  ln-in^ 
treated  under  the  restored  monarchy  as  made  without 
lawful  authority,  and  mere  nullities;  but  the  same  pro- 
visions were  enacted  in  a  rather  more  elaborate  form.2 
All  freehold  tenures  were  reduced  to  the  one  type  of 
"  free  and  common  socage,"  8  with  an  important  twofold 

1  See  the  details  and  references  in  Mr.  Digby's  History,  cli.  i.\. 
It  is  a  great  error,  but  it  has  been  a  common  one,  to  overlook  these 
facts,  and  regard  the  legislation  of  1660  as  an  arrangement  between 
Charles  II.  and  the  great  landowners. 

8  According  to  Madox  (Hist.  Exch.,  i.  620,  ed.  1769),  the  work- 
manship of  the  statute  leaves  much  to  be  desired. 

3  See  pp.  59  and  63,  above. 
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result  Finu,  all  the  vexatious  incidents  of  military 
tenure  disappeared  with  the  tenure  itself ;  only  ancient 
money  renU  might  remain  payable  by  the  tenant,  which 
already  had  .become,  by  the  changes  in  the  value  of 
money  since  they  were  fixed,  almost  or  altogether 
.al  Next,  inasmuch  as  the  statute  of  1540  had 
rii.il  •!«!  tenants  in  fee  simple  to  dispose  by  will  of  the 
whole  of  their  sooage  lands,  and  sooage  was  now  made 
the  only  freehold  tenure,  the  whole  of  the  fee-simple 
land  in  the  kingdom  became  disposable  by  will  Feudal 
tenancy  was  converted  for  all  practical  purposes  into  full 
ownership.  'IV  "  honorary  services  of  grand  serjeant  v," 
that  is,  services  due  to  the  Sovereign  in  person  by  the 
terms  of  the  tenure,  were  exempted  from  abolition ;  and 
k-almoigne,  by  which  the  greater  part  of 
ecclesiastical  lands  were  and  utill  are  held,  was  left 
untouched.1 

It  had  been  proposed  at  an  earlier  time  to  compensate 
the  Crown  for  the  loss  of  feudal  dues  by  assessni* 
a  fixed  money  tlu>  enfranchised  lands.2     This 

method  was  not  now  adopted,  but  the  excise  duties 
\vhi<h  had  IH.TH  ni\.-nt.-.l  l.y  the  Long  Parliament  and 
renewed  under  the  Commonwealth  were  granted  to  the 

.  "to  the  intent  and  purpose  that  his  Majeet 
heirs  and  successors,  may  receive  a  full  and  ample 
recompense  and  satisfaction"  for  the  feudal  incidents, 
and  for  certain  other  profits  and  privileges  abolished  by 
the  same  Act  There  is  a  not  ntMM^«^n«  impression,  I 
<-,  th.it  the  land  tax  was  imposed  as  part  of,  or  in 

1  Thu,  however,  wu  not  a  ml  exception,  for  tray  noo-miliury 
free  tenure  is  tenure  in  •oossjfc 
*  Coke,  4  lost.  J02. 
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connection  with,  the  same  transaction,  and  to  make  up 
to  the  public  revenue  for  the  income  formerly  rec(i\«d 
from  the  military  tenants  of  the  Crown.  But  this  is 
not  so;  we  first  hear  of  the  land  tax  in  1692,  and  thru 
as  part  of  a  scheme  for  a  general  property  t-ix.1  Tin- 
Land  tax  itself  has  now  shrunk  into  relative  insig- 
nificance beside  Schedule  A  of  the  Income  tax,  whirh 
in  our  time  is  the  real  and  effective  tax  on  landed 
property  for  national  as  distinct  from  local  purposes. 
It  is  a  true  property  tax,  being,  unlike  the  tax  on 
profits  under  Schedule  D,  assessed  on  the  gross,  not  on 
the  net  value.  And  if  any  one  thinks  land  does  not 
bear  its  fair  share  of  taxation,  and  wants  to  raise  the 
question  in  a  practical  form,  his  proper  course  would  lie 
to  propose  a  differential  rate  under  Schedule  A.  I'.ut 
it  is  easier,  and  for  some  purposes  more  profitable,  to 
put  forth  sounding  generalities  than  to  work  out  a 
definite  plan.2 

There  were  other  branches  of  law  relating  to  land 
which  the  development  of  the  seventeenth  and  eigh- 
teenth centuries  brought  into  substantially  their  present 
condition.  Of  these  the  law  of  mortgage  is  the  most 
important.  The  power  and  practice  of  making  a 
debtor's  property,  and  especially  immovable  property, 
a  security  to  the  creditor  for  the  payment  of  his  debt, 
are  well-nigh  as  old  as  the  legal  recognition  and  judicial 
enforcement  of  any  rights  of  property  whatever.  The 

1  Appendix  I.  to  Mr.  G.  Brodrick's  English  Land  and  English 
Landlords  (by  Mr.  Humphreys-Owen). 

*  A  landowner  who  keeps  land  in  hand  pays  not  only  as  owner 
under  Schedule  A,  but  also  as  occupier  under  Schedule  !'•.  wh.  th.  r 
he  occupies  for  profit  or  not.  I  doubt  whether  this  is  generally 
understood. 
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reflection  is  trite  that  both  parties  gain— the  creditor 
by  having  security,  the  debtor  because  a 
creditor  can  let  him  have  money  on  easie 
Good  security  means  low  interest  as  certainly  a* 
interest  means  bad  security.  Certain  reformers  who 
wish  on  economical  grounds  to  abolish  mortgage  alto- 
gether must  take,  it  seems  to  me,  an  extremely  sanguine 
view  of  the  facility  of  making  a  radical  change  in  the 
convenience  and  the  desires  of  mankind  The  forms, 
however,  in  which  English  law  has  given  effect  t< 
all  hut  universal  practice  have  been  singularly  ill 
chosen.  Beginning  with  tutitious  and  impracticable 
stringency,  our  practice  has  ended  in  a  wide  and 
dangerous  laxity,  which  breeds  doubtful  titles  and 
litigation,  and  is  no  small  encouragement  to  fraud. 
In  the  medieval  period  we  meet  with  two  ways  of 

One  of  these  consists  in 

handing  over  possession  to   the  creditor,  who  repays 
him*  the  renu  and  profits.     This  is  called  in 

wruw   rarftu  n/  gage,  because   the 

pledge  in  the  creditor's  possession  is,  as  it  were,  alive 
ho  debtor's  benefit  in  working  off  the  debt  In 
English  it  is  called  a  Welsh  mortgage;  in  modern 
practice  it  seldom  or  never  occurs.  The  other  and 
prevailing  method  is  a  conditional  sale  of  the  land  by 
the  debtor  to  the  credit- -i  If  the  debtor  repays  the 
money  with  interest  to  the  creditor  at  a  stated  time, 
the  creditor  must  give  him  back  the  land ; 
remains  the  creditor's.  And  this  is  properly  called 
mortgage,  mortvum  vadium,  in  opposition  to  the 
gage,"  where  the  growing  profits  go  to  extinguish  the 
debt,  because  the  profits  of  the  land  are,  as  it  were, 
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dead  to  the  debtor.  It  must  l»e  difficult  for  .-my  one 
hut  a  lawyer  to  l.elirvo  that  so  clumsy  an  operation  is 
to  this  day  the  regular  means  of  securing  a  debt  on 
laud  in  England.  It  is  trm-  that  its  harsh  meagreness 
was  amplified  )>y  the  judgments  of  the  Court  of 
Chancery  into  a  full  and  elaborate  system  of  rules, 
abounding  even  to  overmuch  caution  in  safeguards  for 
the  debtor.  The  terms  of  the  transaction  were — as 
they  still  appear  to  be — that  the  debtor  must  pay  his 
money  to  get  back  the  land  (redeem  it,  in  the  technical 
phrase)  at  a  stated  time,  generally  six  months  after  tin- 
date  of  the  agreement,  or  it  would  become  the  creditor's 
absolute  property.  But  the  Chancellors  laid  down  that, 
notwithstanding  these  terms,  the  debtor  should  be  ad- 
mitted to  redeem  after  the  set  time  had  past.  The 
right  thus  allowed  him  in  the  Court  of  Chancery  was 
called  an  "  equity  of  redemption."  In  other  words,  the 
jurisprudence  of  that  Court,  looking  to  the  substance  of 
the  dealing  between  the  parties  and  disregarding  the 
form,  treated  the  borrower  as  still  the  real  owner  of  the 
land,  and  the  land  as  only  pledged  for  the  lender's 
security.  But  a  corresponding  right  had  then  to  be 
given  to  the  lender,  his  nominal  right  to  deal  with  the 
land  as  owner  being  made  useless.  He  might  indeed 
take  possession  when  the  debtor  failed  to  pay  on  the 
appointed  day,  but  he  did  so  at  his  peril ;  the  Court 
held  him  strictly  accountable  to  the  debtor,  so  that  the 
plight  of  a  mortgagee  in  possession l  is  one  of  the  most 
unenviable  known  to  the  law.  Therefore  a  more  just 
and  convenient  redress  was  given  him.  He  was  allowed, 

1  The  borrower  who  pledges  his  land  by  way  of  mortgage  is 
called  a  mortgagor ;  the  lender  who  holds  it  in  pledge  is  a  mortgagee. 
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could  not  get  payment  of  hit  debt  after  due 
to  me  in  Chancery,  that  the  borrower  might  he  ordered 
to  pay  the  principal  and  all  arrean  of  interest,  or  in 
•reclosed  of  hi-  equity  of  redemption,* 
that  in,  no  longer  protected  againet  the  strict  legal 
consequence!  of  hu  agreement  according  to  iu  form. 
This,  however,  was  found  expensive  and  tedious ;  and 
it  became  an  almost  universal  practice  to  insert  in  th<- 
deed  special  provisions  enabling  the  mortgagee  to  sell 
the  land  and  repay  himself  out  of  the  proceeds,  if  the 

,s,-r,  not  paid  off  on  notice,  or  if  the  interest  fell 
into  arrear  for  more  than  a  certain  time.  Recently 
this  "  power  of  sale  M  hat  been  conferred  on  mortgagee! 
by  Act  of  Parliament,  so  as  to  supersede  in  ordinary 
cases  the  necessity  of  expressly  repeating  the  provisions 
whu-h  had  become  well  settled  by  usage.  Power  has 
also  been  given  t<>  th<>  Court  to  order  a  sale  of  the 
property  instead  of  foreclosure.  Shortly,  the  result  i* 
this: — A  deed  of  mortgage  meant  something  very 
different  from  what  it  says,  but  this  has  so  long  been 
an  understood  thing  that  nobody  is  misled  by  it  The 
mortgagee  never  expects  to  be  repaid  on  the  day 

•ally  appointed  for  redemption  (not  uncommonly, 
indeed,  there  is  an  express  stipulation  that  the  principal 
shall  not  he  paid  on*  till  after  a  certain  number  of  years), 
and  the  mortgagor's  possession  it  safe  at  long  as  he  pay* 
the  intcivst  punctually. 

But  the  Court  of  Chancery  embarked  on  other  adven- 
tures, and  discovered  new  methods  of  encumbering  land. 
It  was  not  enough  to  remodel  the  old  mortgage  into 
accordance  with  present  convenience  and  the  real  expec- 

i  of  the  parties.     Nor  was  it  enough  to  hold  that  a 
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beneficial  owner  who  had  not  the  "legal  estate" 
raise  money  on  the  security  of  his  )H-M<  final  interest  in 
the  same  manner  as  a  legal  tenant.  It  was  held,  first, 
that  an  agreement  to  give  a  mortgage  was  not  a  mere 
personal  agreement,  but  operated  as  a  charge  on  the 
land  itself  in  the  hands  of  any  one  who  knew  of  it  ;  ,-iinl 
then  that  an  "equitable  mortgage"  might  be  created 
without  any  written  agreement  at  all.  The  latter  step 
came  about  thus  :  —  As  the  first  thing  required  of  an 
English  landowner  by  any  one  dealing  with  him  for  the 
land  is  to  produce  his  title-deeds,  the  handing  over  of 
the  title-deeds  to  a  creditor,  pending  the  preparation  of 
a  formal  security,  is  a  fairly  effectual  precaution  for  the 
creditor's  safety.  When  the  Court  of  Chancery  took 
notice  of  this  practice,  it  became,  and  it  still  is,  the 
established  doctrine  that  such  a  deposit  of  deeds  consti- 
tutes an  "  equitable  mortgage  "  of  itself.  This  doctrine 
being  founded  on  the  supposed  equitableness  of  executing 
the  agreement  between  the  lender  and  borrower,  and  not 
on  any  virtue  of  the  title-deeds  in  themselves,  it  does 
not  matter  whether  the  documents  actually  deposited 
are  the  whole  of  the  debtor's  evidence  of  title,  and  it 
even  seems  that  it  does  not  matter  whether  they  are 
title-deeds  at  all,  so  long  as  they  are  stated  so  to  be,  and 
accepted  as  such  by  the  creditor.  A  clever  and  un- 
scrupulous borrower  may  thus  deposit  part  of  his  title- 
deeds  with  one  creditor,  part  with  another,  make  an 
express  agreement  for  security  with  a  third  (if  he  can 
lull  the  suspicion  excited  by  the  deeds  not  being  forth- 
coming, a  feat  which,  though  not  easy,  has  been  per- 
formed with  success),  and  execute  a  legal  conveyance  l.y 
way  of  mortgage  to  a  fourth,  while  the  value  of  the 
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property  on  which  they  rely  for  payment  U  wholly 
insult  atwfy  them  all  The  judicial  adjustment 

1  iff  fl^im*  t  bun  created,  and  tKft  determina- 
tion of  the  order  of  preference  to  be  given  to  the  several 
creditora,  demand  the  solution  of  most  intricate  legal 
in-  'I'll.-  Court  of  Chancery  has  manfully  faced 
thete  difficulties,  and,  with  the  laudable  intention  of  doing 
enmj.lete  justice,  ha«  introduced  varioui  rule*  and  dis- 
tinctions which  in  their  turn,  being  worked  out  in  great 

consequences.  It  may  be  doubted  whether  these  refine- 
ments have  not,  on  the  whole,  done  more  harm  than 
good 

leavoure  have  been  made  by  Parliament  at  different 
times,  from  the  end  <>f  the  seventeenth  century  onwards, 
to  deter  borrowers  on  landed  *••  m  committing 

fraud  on  lenders  by  the  concealment  of  earlier  charges. 
These,  however,  have  been  but  moderately  successful, 
and  the  present  state  of  things  is  anything  but  satis- 
factory. A  lender  may  assure  himself  that  there  is  at 
least  one  mortgage  prior  to  his  own,  but  he  cannot  be 
sure  that  there  is  only  one,  or  any  definite  number.1 
Neither  the  Court  of  Chancery  nor  Parliament  is  much 
to  blame.  The  power  of  encumbering  land  by  secret 
and  informal  charges  is  but  the  natural  outcome  of  the 
events  which  followed  the  Statute  of  Uses.  When  0000 
the  Statute  of  Enrolments  was  successfully  evaded, 
and  no  fresh  measure  taken  to  restore  the  original 
purpose  of  the  Statute  of  Uses,  it  was  settled  for  many 
generations  to  come  that  dealings  with  land,  instead  of 
being,  as  the  old  law  required,  open  and  notorious, 

1  Cp.  Sofetor*'  Journal,  «x.  ttft. 
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In-  private  and  scuvt.  The  rcfincnirtits  ami  per- 
plexities of  "equitable  mortgages"  have  only  can-in  1 
out  this  principle.  And  if  the  Legislature  or  the  public 
an-  minded  to  have  any  effectual  amendment,  they  imi.-t 
in  turn  consider  whether  there  is  any  way  short  of 
wholly  reversing  the  principles  of  modern  conveyancing, 
and  going  back,  in  principle  though  not  in  form,  to  the 
ancient  ways  of  the  fathers  of  the  Common  Law. 


CHAM  l.l:    \l 
LANDLORD  AND  TK.V\ 

NDHOLDKR  whose  land  U  more  than  ha  can  occupy 
ami  manage  himself,  and  who  does  not  choose  to  part 

t  ho  ownership,  can  UM  it  in  the  following  ways : — 
He  may,  where  slavery  exists,  cultivate  the  land  by  slave 
labour  under  overseers.  He  may  causa  it  to  be  ruin 
vated,  still  at  his  own  risk  and  for  his  own  profit,  by  the 
hired  labour  of  freemen  under  the  management  of  an 
agent  or  KailiflT.  Or  he  may  hand  over  the  cultivation 
.iii'l  the  profits  to  some  person  who  makes  his  own 
advantage  <>f  u  ..M  agreed  terms  and  conditions,  paying 
f<>r  the  use  of  the  land  either  in  money  or  by  a  share  of 
the  produce.  The  first  of  these  methods  is  not 

ami  has  imt ,  \M.-,i  in  Kumpe  at  any  time  or  place  which 
need  be  regarded  for  our  purpose.  The  second  is  every- 
where possible  in  law,  and  is  common,  I  believe,  on 
some  parts  of  tin-  ('..Mtinrnt,  l»m  in  Kngland  a  large 
owner  who  farms  his  own  land  is  now  met  with  only  as 
an  occasional  exception.  Ttu>  thini  plan,  namely,  ! 
the  land  to  a  tenant-farmer,  has  been,  in  one  or  another 
form,  generally  adopted  in  modern  times.  Yet  another, 
i  cannot  be  tissued  with  any  of  these,  was  prevalent 
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in  the  Middle  Ages;  that  is,  the  holders  of  small  t< MIC 
ments  were  bound  by  custom  to  do  agricultural  w<»rk. 
of  stated  amount  and  at  stated  seasons,  on  other  land 
possessed  for  his  own  use  by  the  lord  under  whom  they 
held.  These  customary  services  may  be  called  lal.mir- 
rents;  they  probably  represented  what  we  now  call  t In- 
letting  value  of  the  land,  but  we  must  remember  that 
they  were  not  dealt  with  as  a  matter  of  contract.  As 
often  as  not  they  were  rendered  by  personally  freemen ; 
in  the  case  of  a  bondman's  holding  the  services  irew 
more  burdensome  and  the  tenure  less  assured,  though 
a  comparison  of  the  medieval  text-writers  with  such 
detailed  records  as  are  accessible  suggests  that  by  those 
writers,  and  still  more  by  the  later  ones  who  have  built 
upon  their  statements,  the  precariousness  of  even  the 
bondman's  tenure  is  exaggerated.  At  least  as  early  as 
the  thirteenth  century  these  labour-dues  were  largely 
commuted  into  fixed  money  payments.  In  the  latter 
half  of  the  fourteenth  century  the  depopulation  and 
scarcity  of  labour  following  on  the  Black  Death  went 
far  to  break  up  the  system,  and  by  the  beginning  of 
the  sixteenth  century  money-rents  appear  to  have  fully 
taken  the  place  of  personal  service.  The  same  causes 
which  made  the  old  labour-rents  worthless  also  made  it 
unprofitable  to  the  landlord  to  farm  his  own  land  by 
bailiffs,  and  thus  the  way  was  cleared  for  the  modern 
usage  of  letting  to  tenants.1 

1  Archdeacon  Bale's  Introduction  to  Domesday  of  X? 
Ivi     Thorold  Rogers's  History  of  Prices.     Vinogradoff,  Villainage 
in  England.    Much  interesting  and  useful  information  on  the  social 
aspects  of  the  history  of  tenancy  in  England  is  also  to  be  found  in 
Part  I.  of  Mr.  G.  Brodrick's  English  Land  and  English  Landlords. 
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•  this  usage  is  of  modern  origin.    The  begin- 
may  be  traced  at  least  a  century  further  hade 

th.in  t!i.-  v.tm.m  Oonqtt  ••  l:- :  |  o  •  h  •  :  4  •  •.  •••• 
greatest  owners  of  U..1  m  the  earlier  Middle  Ages,  and 
also  the  least  able  to  give  direct  attention  to  iu  tiianage- 
made  temporary  grants  to  tenants  from  an  early 
time.  Towards  the  end  of  the  tenth  century  we  find 
Oswald,  Bishop  of  Worcester,  explaining  in  a  letter  to 
King  Edgar  his  practice  of  letting  church  land* 
tenant  for  three  lives  (the  lives  being  the  tenant's  own, 
ami  th'»s<>  ,,f  two  other  persons  named  by  htm  as  suc- 
cessors) on  the  terms  of  rendering  specified  services; 
and  several  examples  of  these  grants  are  preserved.1 
Two  or  three  centuries  later  the  practice  of  the  Dean 
and  Chapter  of  St.  Paul's  was  to  let  their  farms  for  In. 
(sometimes  to  two  tenants  for  the  life  of  the  survivor), 
the  tenant  rendering  a  fixed  supply  of  provisions  for  the 
use  of  the  house,  with  or  without  money  payments  in 
addition.*  The  farm  buildings  and  live  stock  were 
found  by  the  landlord,  and  the  stock  had  to  be  accounted 
for  at  the  end  ..f  th<>  t<-nan<  v.  The  fii^iyrr  system  of 
'..Mini:,  still  prevalent  in  many  parts  of  the  Con- 
tinent, is  u.  .t  unlike  this. 

When  tenancies  for  a  fixed  term  of  years  came  into 
use  is  not  certain ;  they  were  well  known,  however,  in  the 
thirteenth  century,  and  were  common  in  the  fifteenth. 
We  may  perhaps  assume  that  letting  for  a  certain  term 
was  suggested  by  the  rotation  of  crops.  A  three  years' 

1  Cod.  Dipt.  No.  1387,  and  Introd.  voL  L  p.  xxxir.  It  do* 
not  appear  whether  the  two  enooeeding  Uvea  most  be  those  of 
persona  in  odstoaoe  during  the  original  tenant',  life. 

•  JWt,  xxxriii.  1»  iff. 
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lease,  according  to  the  old  fa>hioned  husbandry,  would 
enable  the  tenant  to  complete  the  round  and  secure  tin- 
advantage  of  the  wheat  crop ;  and  a  term  of  three  years 
is  in  fact  the  shortest  that  occurs  in  practice.  Yearly 
tenancy,  now  the  commonest  form  of  holding  in  England. 
is  not  a  letting  for  one  year,  but  "  from  year  to  year," 
that  is,  for  an  indefinite  time,  determinable  by  either 
party  giving  notice  (formerly  a  half-year's  notice,  but 
now  a  whole  year's  in  the  absence  of  agreement  to  the 
eontrary) ]  at  the  proper  season.  Perpetual  leases, 
the  fashion  of  the  Konnn  emphyteusis,  are  unknown  to 
English  law,  but  there  is  no  legal  limit  to  the  certain 
number  of  years  for  which  a  lease  may  be  granted,  and 
therefore  no  technical  difficulty  in  the  way  of  making  it 
as  good  as  perpetual.  In  practice  twenty-one  years  i> 
the  greatest  length  of  agricultural  and  occupation  leases.2 
Pmilding  leases  are  commonly  made  for  ninety  nine  years 
(but  of  late  often  for  not  more  than  eighty),  and  mining 
leases  (which,  as  being  in  truth  a  sale  of  the  minerals 
to  be  worked  by  the  lessee,  are  in  sundry  ways  peculiar) 
for  terms  varying  with  local  usage,  not  as  a  rule  ex- 
ceeding sixty  years.  Longer  terms,  as  of  200,  500,  or 
even  1000  years,  are  conferred  upon  trustees  as  part  of 
the  machinery  of  family  settlements,  and  were  for  some 
time  commonly  used  in  mortgages  ;  it  is  enough  here,  if 
it  be  not  too  much,  to  mention  their  existence.  In  these 
cases  there  is  no  rent  and  no  real  tenancy.  Leases  for 


1  Agricultural  Holdings  (England)  Act,  1883,  a.  33. 

2  In  many  American  States  the  length  of  farming  leases 
stricted  by  statute  to  ten  or  twelve  years.     On  the  other  hand,  a 
lease  for  a  term  of  years  with  a  covenant  for  perpetual  renewal  is  a 
common  form  of  urban  tenure. 
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lives,  renewable  by  custom  on  payment  of  A  fine  as  often 
M  A  lift-  Ml  in,  \v,rr  until  lately  the  common  method  of 
managing  ecclesiastical  and  corporate  land*  The  object 
of  adopting  thin  plan  was  -imply  to  benefit  the  arming 
bishop  or  corporator*  at  tbe  expense  of  tbe  see,  college, 
or  other  corporate  body,  the  fine*,  at  they  were  received 
for  successive  renewal*,  being  treated  not  M  capital, 

1 :  t  hoy  really  were,  but  ai  revenue.    Modern 
nave  put  an  end  to  this,  I  believe,  in  every  CAM. 

Leaving  exceptional  C**M  aside,  we  pact  on  to 
sicler  the  positi'.n  ,.f  the  tenant  who  hold*  either 
term  of  yean,  or  a*  tenant  from  year  to  year.  In  the 
feudal  plan  of  society  there  it  no  place  for  him ;  and 
accordingly  the  legal  doctrine  start*  from  the  conception 
that  the  relation  between  the  landlord  and  the  tenant 
is  simply  a  personal  contract.  This  conception  is  at  the 
in  of  all  the  differences  between  freehold  and  lease- 
hold tenure,  and,  though  largely  qualified  in  its  effects, 
must  be  borne  in  mind  in  order  to  understand  even  the 
most  modern  form  of  the  law.  The  lessee's  interest  is 
now  beyond  question  property,  n--t  the  mere  right  to 
the  performance  of  a  contract.  Still,  being  in  legal 
theory  the  creature  of  contract,  it  has  neither  the  dig- 
nities nor  the  burdens  peculiar  to  freehold  tenures. 
It  is  not  the  subject  of  feudal  modes  of  conveyance,  nor 
of  the  feudal  rule*  of  inheritance.  No  particular  form 
of  words  is  necessary  for  its  creation ;  and  the  custom  of 
creating  it  by  deed  has  become  a  legal  requirement  (and 
that  imt  in  every  case)  only  by  modern  statutes.  It 
could  always  be  disposed  of  l»y  will  if  the  tenant  died 
before  the  expiration  of  the  term ;  and  in  case  ol  such 
death  the  law  deals  with  it  in  the  same  way  as  cattle  or 
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money,  and  it  goes  to  the  executor,  as  part  of  the  "  per- 
sonal estate,"  to  !><•  administered  by  the  same  rules  aa 
movable  property.  If  undisposed  of  by  will,  the  lease- 
hold tenant's  interest  belongs  on  his  death  to  the  same 
persons,  and  in  the  same  proportions,  as  cash  or  railway 
shares  which  he  has  not  disposed  of.  There  is  no  such 
thing  as  an  heir  of  leaseholds.  In  one  word,  which  for 
the  lawyer  includes  all  that  has  been  said,  a  leasehold 
is  not  real  but  personal  estate.  From  a  strictly  feudal 
point  of  view  there  is  not  an  estate  at  all,  only  a  per- 
sonal claim  against  the  freeholder  to  be  allowed  to 
occupy  the  land  in  accordance  with  the  agreement. 
But  as  early  as  the  thirteenth  century  two  points  A\« •!•• 
settled,  which  together  constituted  a  true  ri<^lit  of  pro- 
perty in  the  tenant.  If  he  was  ejected  in  breach  of  his 
landlord's  agreement,  he  could  recover  not  merely  com- 
pensation for  being  turned  out,  but  the  possession 
itself ;  and  this  not  only  against  the  original  landlord, 
but  against  a  purchaser  from  him.  Already  the  pur 
chaser  could  not  say  to  the  tenant  whom  he  found  on  the 
land,  "I  have  made  no  contract  with  you;  look  for 
your  redress  to  the  man  with  whom  you  did  contract." 
The  farmer's  possession  was  as  secure  while  his  estate 
lasted  as  the  freeholder's.1  On  the  foundation  thus  laid 
the  modern  law  has  been  completed,  partly  by  judicial 
usage  and  partly  by  express  legislation.  Broadly 
speaking,  both  the  landlord's  and  the  tenant's  successors 
in  title  enjoy,  while  the  term  of  the  tenancy  lasts,  the 

1  "  Non  magis  poterit  aliquis  firmarium  eiicere  de  firnia  sua 
quam  tenentem  aliquem  de  libero  tenemento  suo." — Bracton,  fo. 
2206.  For  details  see  the  section  on  "The  Term  of  Years,"  in 
Pollock  and  Maitland,  Hi*.  Eng.  Law,  ii.  105-17. 
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rigbU  conferred  at  iu  creation  upon  the  landlord  and 
tenant  respectively,  and  are  subject  to  the  burdens 
impoeed  on  them.  F.yceptioos  may  still  occur,  too  rare 


enough  to  show  that  the  old  notion  of  a  mere  peraoaal 
agreement,  though  decayed,  is  not  dead 

I  here  is,  however,  one  ancient  and  peculiar  incident 
in  the  relation  between  landlord  and  tenant  which  the 
theory  of  contract  u  incapable  of  explaining.  This  ia 
the  landlord's  right  of  distress,  Early  records,  both  of 
i*h  customs  and  of  those  of  kindred  nations,  point 
to  a  time  when  distress  was  almost  the  universal  form 
medy.  When  cattle  were  the  only  movable 
property  of  any  value,  and  courts  of  justice  had  no 
swift  or  certain  means  of  enforcing  their  orders,  the  most 
natural  thing  for  a  man  to  do  who  complained  of  wrong 
at  his  neighbour's  hands  was  to  drive  off  some  of  the 
neighbour's  cattle,  and  keep  them  till  the  owner  would 
ritiin-  mtMy  hi,  sjajmoi  r*JsrtaW*ft*fes*tots*dsflWQji 
impartial  authority.  Still  more  obvious  is  the  form 
of  self-help,  preserved  in  our  law  to  this  day,  which  is 
called  "  distraint  damage  feasant  "  ;  that  is,  impounding 
cattle  !  which  trespass  upon  one's  land  as  a  security  that 
the  damage  shall  be  made  good.  When  couru  of  justice 
began  to  compel  the  attendance  of  parties  before  them 
here  are  traces  everywhere  of  a  time  when  they 
professed  only  to  do  justice  between  such  as  willingly 
Mii.mitted  themselves),  they  applied  the  same  kind  of 
compulsion  that  was  in  familiar  use  in  private  quarrels. 

1  Good*  of  any  kind  may  bo  dutrained  dsasjs  flauant.  and  a 
locomotive  hM  been  so  dealt  with  by  a  railway  company  ;  but 
animal*  only  need  to  be  regarded  for  the  prastttt 

I. 
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As  local  jurisdiction  passed  into  tin-  hands  of  lords  of 
manors,  distress  became  the  regular  menus  of  compelling 
persons  subject  to  the  lord's  jurisdiction  to  appear  in  his 
court,  and  also,  with  or  without  judicial  proceedings  in 
the  court,  of  enforcing  payment  or  performance  of  the 
rents  and  services  due  from  tenants.     Some  local  customs 
even  allowed  the  lord  to  seize  the  land  itself.     By  steps 
of  which  nothing  certain  is  known,  it  came  to  be  under- 
stood that  an  agreement  for  the  occupancy  of  land,  though 
it  created  no  feudal  tenure,  and  therefore  no  S«T\MV  in 
the  proper  sense,  entitled  the  owner,  if  the  rent  fell  into 
arrear,  to  seize  any  goods  he  could  find  on  the  land  as  a 
security  for  its  payment.     Probably  the  right  was  claimed 
and  exercised  without  dispute  by  analogy  to  the  rights 
of  the  lord  of  a  manor  against  his  freehold  tenants.     It 
may  have  contributed  to  the  readier  allowance,  as  it 
certainly  does  to  the  apparent  justice  of  the  proceeding, 
that  in  the  Middle  Ages  the  live  stock  of  the  farm  \\viv 
mostly  supplied  by  the  landlord.     In  such  a  case,  if  the 
tenant   became   insolvent,   a   landlord  who  seized   the 
stock  was  only  resuming  his  own.     Be  the  early  history 
what  it  may,  the  right  has  existed  ever  since  English 
common  law  took  a  definite  shape.1     In  the  course  of 
the  last  two  centuries  legislation   has  made  it  a  far 
more  efficient  instrument  in  favour  of   the  landlord ; 

1  The  student  may  consult,  besides  Sir  H.  Maine's  chapter  on 
the  Primitive  Forms  of  Legal  Remedies,  the  chapter  on  Distraint 
in  Mr.  Bigelow's  History  of  Procedure  in  England.  For  the  com- 
mon law  in  its  settled  form,  see  Blackstone,  book  iii.  ch.  i.  Our 
early  medieval  law  was  in  general  stricter  against  self-help  than 
the  modern  law ;  see  Pollock  and  Maitland,  Hist.  Eng.  Law,  ii.  f.73. 
Nevertheless  the  landlord's  right  of  distress  without  judgment  grew 
up  apparently  without  dispute. 
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-.  has  indeed  been  the  tendency  of  all  legislation 
concerning  landlords  and  tenants  until  a  pretty 

Urn,- 

By  the  common  law  things  taken  in  distress 
a  mere  pledge  for  payment  of  the  rent  Therefore 
nothing  might  be  distrained  which  coold  not  be  restored 
in  the  same  condition,  such  as  corn  in  abeaves;  nor 
anything  which  grew  out  of  or  was  fixed  to  the  soil, 
such  as  standing  corn ;  and  the  landlord  had  no  power 
to  sell  distrained  beasta  or  goods,  nor  to  deal  with  them 
in  any  way  as  owner,  even  for  the  owner's  benefit,  except, 
perhaps,  in  case '.of  evident  necessity.1  And,  moreover, 
as  Blackstone  tells  us,  "the  many  particulars  which 
attend  the  taking  of  a  distress  used  formerly  to  make 
it  a  hazardous  kind  of  proceeding;  fur,  if  any  one 
irregularity  was  committed,  it  vitiated  the  whole,"  and 
the  person  distraining  became  a  mere  trespasser.  This 
has  already  been  noticed  by  Sir  Henry  Maine  as  evi- 
dence of  the  archaic  nature  of  the  institution.  "The 
excessive  technicality  of  ancient  law"  clings  to  all 
ancient  customary  remedies  unless  and  until,  as  in  this 
case,  modern  legislators  remove  it  for  the  benefit  of  the 
parties,  or  one  of  them.  In  1689  the  power  of  selling 
things  taken  by  distress,  after  notice  to  the  tenant,  was 
first  given  to  the  landlord  by  Act  of  Parliament ;  it  was 
further  secured  and  defined  by  subsequent  statutes  of 

1  It  haa  been  aaid  that  he  had  no  right  to  milk  a  cow.  The 
learned  reader  may  compare  the  •omewhat  similar  ptopoaitka 
that  milking  the  te»Utor'«  cow  will  make  a  man  executor  aV  am 
tort  But  the  statement  ia  only  in  RoUe'a  Abridgement,  I  673. 
ami  ia  directly  contradicted  by  the  report  of  the  aama  oaae  ia 
Cro.  Jac.  147.  where  thing*  done  of  neeeadty  and  for  the  owners 
benefit  an  exoepted  from  the  general  role. 
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the  eighteenth  century,  and  the  old  restrictions  on  the 
kinds  of  things  liable  to  distress  were  greatly  relaxed. 
"The  summary  power  of  sale  now  exercised  has  been 
created  by  the  recent  st.it ut«  law  with  more  attention 
to  the  profit  of  the  rich  than  to  the  rights  which  wnv 
secured  to  the  poor  by  our  ancient  jurisprudence." 1 

It  will  lie  understood  that  the  right  of  the  landlord 
is  other  and  greater  than  the  tenant  could  give  him  l.y 
contract:  it  is  to  take  chattels  found  on  the  holding, 
whether  the  tenant's  property  or  not.  This,  if  it  were 
simply  a  matter  of  agreement,  the  tenant  could  of  course 
not  enable  the  landlord  to  do  :  contracts  cannot  impose 
liabilities  on  persons  who  are  not  parties.  In  the  case 
of  under-tenancies,  a  thing  unknown  when  the  rule  of 
law  was  fixed,  great  hardship  may  be  the  result,  since 
the  goods  of  a  sub-tenant  may  be  distrained  for  rmt 
due  from  his  immediate  lessor  to  the  superior  landlord. 
This  "  great  loss  and  injustice  "  (in  the  words  adopted 
by  Parliament)  was  remedied  in  the  case  of  lodgers  by 
an  Act  passed  as  lately  as  1871.  The  expediency  of 
the  right  of  distress  as  regards  farm  holdings  has  in 
recent  years  been  much  discussed.  It  is  rational  to  say 
that,  since  the  landlord  cannot  help  giving  credit,  he 
ought  to  be  in  some  shape  and  to  some  extent  a  preferred 
(•!•(•< litor :  but  the  existing  law  of  distress  gives  effect  to 
this  principle  in  the  most  rough  and  irrational  fashion. 
It  would  seem  that  the  advocates  of  complete  "  freedom 
of  contract "  in  the  relations  between  landlord  and  tenant 
ought  to  have  been  the  first  to  demand  the  abolition  of 
an  anomalous  customary  privilege  which  contract  could 
never  have  been  engendered  ;  but  such  was  by  no  means 
1  Palgrave,  English  Commonuxalth,  i.  182. 
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the  case.     By  the  Agricultural  Holdings  Act  ol  1883 

(46  &  47  Viet  e,  61)  the  landlord's  right  to  di*tram, 

>  at  common  law  extended  to  six  yeaiV  Uck  rent, 

i*  limited  to  one  year  as  regards  holdings  within  the 

that  is,  farm,  pasture,  and  marketrgardmi  lamb: 

HIM!   him!  machinery,  and  live  stock   not   being   the 

tenant's  own  property,  are  exempt  from  distress    the 

former  absolute! y,  the  latter  with  certain  qualification*, 

i  nay  be  regarded  at  a  kind  ol  set-off  to  the 

^tre«  that  other  summary  power*  and 

which  lesson  are  in  the  habit  of  eecuring  to 

by  contract  have  lately  been  mitigated  in  their 

so  ai  to  prevent  them  from  being  abated  beyond 
trur  function  of  securing  the  landlord's  interest 
i  long  time  it  hat  been  the  common  practice  to 
insert  in  leases,  especially  of  town  property,  provisions 
enabling  the  landlord  to  re-enter  and  put  an  end  to 
the  lease  if  the  tenant  fails  to  perform  his  obligations, 
iiaymcnt  of  rent  is  the  cause  most  commonly 
specified ;  another  is  neglect  to  keep  the  premises  in- 
sured, where  the  tenant  has  covenanted  to  insure; 
frequently  the  clause  of  re-entry  extends  to  breach  or 
neglect  of  any  one  of  the  tenant's  covenants.1  With 
regard  to  non-payment  of  rent,  the  tenant  became 
entitled,  first  by  the  practice  of  the  Court  of  Chancery, 
an.l  then  by  modern  Acts  of  Parliament,  to  be  relieved 
from  forfeiting  the  lease  on  payment  of  the  rent  in 
arrear  and  costs.  About  twenty  years  ago  neglect  to 
insure  was  also  made  remissible  on  certain  conditions. 
And  now  by  the  Conveyancing  Act  of  1881  (s* 

1  Corenant,  which  etymological!?  i*  s  mm  •jnoorn  of 
signifies  in  BnglUh  law  aay  promt*  made  by  deed. 
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the  Court  has  power  to  grant  relief  to  the  tenant  in  its 
discretion,  and  on  such  terms  as  it  thinks  fit,  except  in 
the  case  of  non-payment  of  rent,  as  to  which  the  former 
Acts  remain  in  force. 

Another  general  rule  of  law  which  }>ore  hardly  on 
tenants  has  gradually  Wn  relaxed  in  their  favour, 
namely,  that  which  declares  that  things  affixed  to  the 
soil  become  for  legal  purposes  part  of  it,  and  cease  to 
be  the  tenant's.  The  truth  is,  and  it  may  as  well  In- 
stated at  this  point,  that  the  law  of  landlord  and  tenant 
has  never,  at  least  under  any  usual  conditions,  been  a 
law  of  free  contract  It  is  a  law  of  contract  partly 
express,  partly  supplied  by  judicial  interpretation,  and 
partly  controlled  by  legislation  and  sometimes  by  local 
custom.  So  far  as  the  terms  and  conditions  are  ex- 
press, they  are  in  the  vast  majority  of  cases  framed  l.y 
landlords  or  their  advisers.  The  tendency  of  judicial 
interpretation  has  also  been,  until  lately,  to  incline 
the  scale  of  presumption  in  favour  of  the  landlord  on 
doubtful  points;  and  the  same  may  be  said  of  the 
ruling  tendency  of  legislation  down  to  the  middle  of 
the  present  century.  The  allowance  of  local  customs, 
which  might  have  done  much  to  redress  the  balance  if 
taken  up  betimes,  depends  on  the  tendency  of  the 
judges.  When  special  customs  were  looked  on  as  a 
land  of  natural  enemies  of  the  common  law,  and  strict 
proof  of  them  was  required,  they  got  little  help  in 
court.  Probably  many  tenants  have  in  past  times  failed 
to  establish  customary  rights,  or  have  been  discouraged 
by  the  failure  of  others  from  asserting  them,  in  cases 
where  the  decision  would  now  be  the  other  way.1  As 

1  A  good  example  of  the  present  tendency  to  give  full  effect  to 
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to  the  point  now  in  hand,  it  wat  tettled  early  in  the 
eighteenth  century  that  a  tenant  might  at  any  time 
before  the  and  of  his  term  remove  fixture*  act  up  by 
him  for  purpotot  of  trade.  Early  in  the  preeent  century 
the  judges  with  imfortima-  inclined  to  ex- 

tend the  aame  principle  to  buildings  and  fixtures  pro- 
vided by  a  tenant-farmer  for  purely  agricultural  ute. 
What  they  did  not  tee  their  way  to  declaring  at  common 
law  hat  by  tuccetdve  slept  been  enacted  by  Parliament. 
By  an  Act  of  1851  a  tenant  who,  with  the  Undlord't 
content  in  writing,  put  up  farm  Imildingt  or  machinery 
at  hit  own  cost,  wat  enabled  to  remove  them  at  hit 
own  property,  subject  to  an  option  on  the  Undlord't 
part  to  take  them  at  a  valuation.  The  Agricultural 
H..Mingt  Act  of  1875  extended  this  right  of  the  tenant 
(with  tome  mall  variations  of  language  in  hit  favour) 
to  engines,  machinery,  and  fixturet  affixed  to  the  hold- 
ing even  without  the  Undlord't  content,  saving,  how- 
to  the  landlord  a  right  to  object  to  the  erection 
of  a  steam-engine:  lastly,  the  Agricultural  Holdings 
(England)  Act,  1883,  hat  re-enacted  thit  provition 
without  the  saving.1 

There  remains  a  serious  economical  question  between 
landlords  and  tenant*,  for  which  the  common  Uw  failed 
to  provide  a  solution.  No  general  rule  of  Uw  gives  an 
outgoing  tenant  any  compensation  for 
unexhausted  improvements  made*  by  him.  A 
who  hat  a  pretty  long  lease  may  no  doubt  to  order 
matters  at  to  get  the  full  benefit  of  hit  improvement ; 


ige  is  afforded  by  UM  ease  of  Tteksr  r.  Uaftr, 


decided  by  the  House  of  Lords  in  IMS,  Uw  FUp.  8  App.  Ca.  MM. 

»  a  84. 
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though  even  so  it  is  the  worse  for  tin-  land  to  make  it 
the  tenant's  interest  to  leave  nothing  in  it  But  in 
England  yearly  tenancy  is  the  rule,  and  leases  for  fixed 
terms  the  exception.  In  some  parts  of  the  country 
local  customs  exist  which  have  been  found  fairly  satis- 
factory, providing  a  scale  of  compensation  fur  the 
tenant's  outlay  on  lime,  artificial  manures,  artificial 
feeding  stuffs,  and  the  like.  But  these  are  of  limited 
extent,  and  applicable,  as  a  rule,  only  to  the  soils  and 
agricultural  usages  of  the  particular  districts  where  they 
prevail. 

After  much  discussion,  and  an  experiment  by  way 
of  permissive  legislation  in  1875,  on  which  it  is  no 
longer  necessary  to  dwell,  the  matter  was  dealt  with 
by  the  Agricultural  Holdings  Act  of  1883.  This  Act 
is  somewhat  clumsy  in  form,  and  bears  in  every  part, 
after  the  manner  of  all  English  legislation  involving 
a  conflict  of  interests,  the  marks  of  compromise  and 
abundant  caution.  It  has  established,  however,  in 
opposition  to  the  old  common  law,  the  leading  principle 
that  an  outgoing  tenant  who  has  improved  the  holding 
is  entitled  to  get  by  way  of  compensation  "  such  sum 
as  fairly  represents  the  value  of  the  improvement  to  an 
incoming  tenant."  The  improvements  for  which  com- 
pensation may  be  obtained  are,  it  is  true,  defined  and 
classified  with  excessive  minuteness;  and  the  previous 
consent  of  the  landlord  to  permanent  improvements 
(such  as  building,  irrigation,  planting,  and  reclaiming) 
is  a  necessary  condition  of  their  being  a  subject  of 
compensation.  As  to  this  class  of  improvements, 
therefore,  the  only  effects  of  the  Act  are  to  mak.  tin 
landlord's  consent,  if  given,  binding  «»n  the  land  and  on 


LAJTOLOID  AM.  rnun 


hi*   successor*   (which,  however,  w 

regard  to  the  great  amount  of  Und  in  settlement,  or  in 

the  hands  of  trustees  or  pubUc  bodies  or  omeers  with 

«l   powers),  and   to   throw  on   the   landlord   the 
•i.l  ..huM!  of  refusing  consent  where  the  Im- 
provement is  clearly  a  proper  one.      Perhaps  it  was 
impossible  to  go  further  consistently  with  the  fund* 

il  assumption  of  English  leasehold  tenure,  that  the 
lessor  is  entitled  to  have  back  his  land  at  the  end  of 

nn  in  the  same  condition  in  which  the  lessee  took 
it  A*  to  drainage,  a  middle  course  is  observed :  the 
tenant  need  not  obtain  the  landlord's  consent  for  drain- 
ing the  land,  but  he  must  give  him  notice  of  the  in- 
tended work,  and  then  the  landlord  may  do  it  himself 
if  he  thinks  fit,  and  charge  the  tenant  with  an  addition 
r«- m  I'.v  way  of  interest  FrhMitiMn  improve- 
ments, such  as  liming  and  manuring,  may  be  made,  and 
will  entitle  the  tenant  to  compensation,  without  the- 
landlord's  consent  Claims  for  compensation  are  to  be 
settled  by  reference ;  the  local  county  court  may  ap- 

a  referee  or  umpire,  as  the  case  may  require,  in 
default  <>f  rit her  of  the  parties  or  their  referees  acting, 
or  either  party  may  call  for  the  nomination  of  an 

;  o  by  the  Board  of  Agriculture.  The  Act  contains, 
moreover,  a  number  of  minor  provisions  and  safeguards 
for  whi.-h  ill,-  text  iuelf  must  be  consulted.1  It  ifiems, 
<»n  the  whole,  fitted  to  carry  out  its  objects  with  as 
little  friction  and  waste  of  power  as,  our  system  of 

1  Than MVSOOM late ssMMtsMBts  sad atsMfas* of  the  Art: 
•w  the  ToumU'Compenmtion  Act,  1890,  and  th«  Market  OanUam* 
Compensation  Act,  1895.  Similar  bat  diitinct  prorUoM  vwt 
made  for  tenant*  of  allotment!  by  the  Allotnwnta  and  Onttsfi 
Gardens  Oosapsnsation  for  Crops  Act,  1887. 
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legislation  being  what  it  is,  can  fairly  be  expected. 
Hut  it  remains  a  misfortune  that  the  principle  of  com- 
pensation declared  by  the  Act  was  not  in  the  first 
instance  adopted  by  the  common  law.  Local  usage 
ami  a  certain  amount  of  judicial  decision  would  then 
have  settled  the  method  and  details  of  the  tenant's 
compensation  much  better  than  the  clauses  and  schedules 
of  a  modern  Act  of  Parliament  can  do  it.  We  are  no 
longer  able  to  declare  a  broad  principle  and  leave  it  to 
work  itself  out ;  we  expect  every  question  of  detail  to 
be  met  beforehand,  and  entangle  ourselves  in  intolerable 
minuteness  without,  after  all,  being  secure  against 
material  oversights.  And  we  shall  hardly  escape  or 
mitigate  this  evil  until  either  we  greatly  extend  the 
modern  device  of  delegating  legislative  powers,  or  in 
some  way  return  to  the  older  fashion  of  legislating  by 
way  of  general  instructions  and  conferring  a  large  dis- 
cretion on  the  executive  authority.  This,  however, 
belongs  to  the  problems  of  the  general  theory  of  legis- 
lation. 

Except  as  regards  the  special  legislation  for  agricul- 
tural tenancies  which  has  just  been  noticed,  and  which 
dates  only  from  the  middle  of  the  present  century, 
there  is  no  difference  in  law  between  urban  and 
agricultural  leaseholds.  But  in  practice  and  custom 
the  difference  is  very  great.  Farm  holdings  are  always 
or  almost  always  taken  by  the  tenant  direct  from  the 
freeholder,  and  there  is  generally  something  of  a  personal 
relation  between  them  (even  where  the  landlord  is  a 
college  or  other  corporate  body)  beyond  the  mere  re- 
ceipt and  payment  of  rent.  The  farmer  is  legally 
bound  to  pay  the  full  amount  of  his  agreed  rent, 
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without  regard  to  the  goodness  or  badness  of  the 
NMOII  ;  l.ut  in  bad  yean  it  U  the  eonsUnt  practice  for 
the  landlord  to  remit  mich  a  percentage  ol  the  rent  M 
to  leave  the  tenant  answerable  only  for  to  much  at  the 
(arm  seems  fairly  capable  of  paying  under  the  dmtov 
stances.  A  great  landlord  who  refused  to  follow  thu 
practice  would  be  entirely  within  hU  legal  rights,  hot 
would  certainly  be  thought  the  worte  of  in  the  country. 
In  many  counties,  unfortunately,  reductions  of  15  or 
20  per  cent  (sometimes  even  more)  have  now  been 
rather  the  rule  than  the  exception  for  some  years  past. 
The  land  Ion  I  in  return  expects  a  certain  amount  of 
deference  and  compliance  in  various  matters  tram  his 
tenant  Not  only  does  the  farmer  meet  him  half-way 
on  <|tiestions  of  shooting  rights,  and  allow  free  passage 
to  the  hunt,  l.ut  hi*  political  support  of  the  landlord  is 
not  (infrequently  reckoned  on  with  as  much  confidence 
as  the  performance  of  the  covenants  and  conditions  of 
the  tenancy  itself.  In  the  case  of  holdings  from  year 
to  year  it  may  be  not  unfairly  said  that  being  of  the 
landlord's  political  party  is  often  a  tacit  condition  of 
the  tcimi 

In  the  letting  of  buildings  for  occupation,  whether 
for  business  or  as  dwelling-houses,  and  especially  in 
large  towns,  there  is  nothing  of  this  kind.  The  trans- 
•  1  the  relations  of  the  parties  are  purely  a 
matter  of  commerce.  The  owner  of  land  on  which 
there  stands  a  shop  or  a  factory  sells  the  right  to 
occupy  it  to  the  shopkeeper  or  manufacturer  just  as  he 
in  turn  sells  his  goods,  that  is,  for  the  highest  price  he 
can  get  And  the  same  rule  holds  as  to  leases  of  mines 
and  collieries,  where  the  sale  is  not  merely  of  the  right 
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to  use  the  land,  but  of  a  portion  of  the  land  itself, 
namely,  the  coal,  ores,  or  other  minerals  to  be  worked 
by  the  lessee.  As  regards  occupation  leases,  a^ain, 
underletting,  instead  of  being  the  exception,  is  the  rule 
in  the  south  of  England.  The  freeholder  of  building 
land  in  or  near  a  town  makes  a  lease  of  it  to  a  builder 
for  a  term,  which  used  to  be  of  ninety-nine  years,  but 
is  now  (at  least  in  and  about  London)  commonly  not 
more  than  eighty.  The  Imilder  undertakes  to  cover  1 1n- 
ground  with  a  house  or  number  of  houses,  according  to 
requirements  laid  down  by  the  landlord  in  more  or  less 
detail.  At  the  end  of  the  term  the  buildings  become 
the  landlord's  property,  the  lessee  finding  his  compensa- 
tion in  such  profit  as  he  can  make  of  them  during  the 
term  by  subletting  to  occupying  tenants.  In  houses  of 
a  good  class,  which  are  occupied  as  a  whole,  there  is 
commonly  only  one  underletting.  But  there  may  be 
more ;  and  in  the  case  of  smaller  tenements  the  actual 
dweller  often  has  to  pay  several  intermediate  profits, 
getting  in  return  bad  quarters  and  a  precarious  tenure. 
The  system  of  building  leases  is  convenient  for  the  free- 
holder, as  it  saves  him  all  trouble  beyond  that  of  laying 
out  the  plan  or  the  general  character  of  the  buildings 
to  be  put  on  the  land,  and  ensures  him  the  possession 
of  his  property  greatly  increased  in  value  at  the  end  of 
the  term.  He  might  build  himself  and  let  direct  to 
occupiers,  thus  getting  the  full  profit  at  once,  but  he 
would  then  incur  also  the  trouble  and  risk  which  1>\ 
the  usual  arrangement  are  thrown  on  the  first  lessee, 
commonly  known  as  the  "speculative  builder."  For 
all  other  parties,  and  it  would  seem  for  the  public,  the 
plan  is  a  thoroughly  bad  one.  As  the  builder  has  no 
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permanent  interest  in  his  work,  he  has  no  motive  for 
making  it  durable,  and  i*  tempted  to  make  it,  on  the 
contrary,  as  bad  as  the  ground  landlord's  surveyor  can 
be  induced  to  pus,  and  occupying  tenant*  to  accept  for 
their  habitation.  He  buys  the  use  of  the  land  from 
the  freeholder  for  a  limited  time,  and  retail*  it  to  the 
public  either  directly  or  through  a  middlemen  All 
the  risks  of  the  retail  market  fall  on  him ;  some  time 
must  elapse  at  best  before  he  can  make  a  profit,  i 
takes  time,  even  with  hurried  and  flimsy  work,  to 
I'uil.l  houses  and  make  them  look  fit  to  live  in.  There 
is  no  business  in  which  profits  are  more  uncertain,  and 
none,  I  believe,  in  which  there  is  more  insolvency ;  on 
the  other  hand,  great  fortunes  have  been  made  by  well 

ii  builder*  in  London  and  elsewhere.  When  the 
builders  or  middleman's  turn  comes,  it  is  of  course 

iterest  to  make  the  most  he  can  out  of  the  under- 
tenant for  the  time  allowed  him.  Dwelling -bouses, 
therefore,  are  necessarily  rack-rented.1  By  well-to-do 
sorts  of  people  this  i*  perhaps  not  felt  as  a  grave  incon- 
venience, but  the  pressure  and  hardship  on  the  smaller 
under-tenants  are  very  great 

is  evidently  absurd  to  speak  of  freedom  of  con- 
tract in  relation  to  such  a  system.  Desirable  buikling 
ground  near  towns,  and  still  more  the  ground  of  towns 
and  cities  already  long  occupied,  and  eminently  those 
districts  and  sites  which  are  favoured  by  business  or 
fashion,  are  a  monopoly  in  the  hands  of  the  landowner. 

1  Rack-rent.  I  need  hardly  explain,  b  the  higheat  annual  rrnt 
that  can  be  obtained  by  the  competition  of  thoat  who  deaire  to 
become  tenant*.  It  U  not  a  strictly  legal  farm,  though 
need  in  Act*  of  Parliament ;  in  legal  document* 
by  ••  the  beat  rent  that  oaa  be  obtained  without  a  int.' 
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The  landowner  dictates  his  terms  to  tin-  building  lessee, 
who  in  turn  dictates  them  to  the  occupit  i,  making  the 
occupier's  obligations,  for  his  own  protection,  exactly 
follow  those  of  the  original  lease.  In  this  way  the 
population  of  whole  cities  may  be  said  to  live  at  the 
will  of  a  few  great  landlords.  Over  whole  square  miles 
of  what  is  commonly  called  London  the  Duke  of  West- 
minster or  the  Duke  of  Bedford  may  without  appeal  m 
control  forbid  any  given  kind  of  building  to  exist,  or 
any  given  kind  of  business  to  be  carried  on.  In  the 
eye  of  the  law  the  Westminster,  or  Bedford,  or  Port- 
man  estate  is  simply  so  much  land  in  the  administrative 
county  of  London,  which  the  freeholder  need  not  have 
built  upon,  or  allowed  others  to  build  upon,  unless  he 
chose.  If  he  does  not  choose  to  sell,  and  chooses  to 
grant  building  leases,  it  is  for  people  to  take  or  leave, 
— as,  where  it  is  difficult  to  find  a  tenant  for  a  farm  in 
depressed  times,  it  may  be  for  the  landlord  to  take  or 
leave  the  tenant.  Accidents  of  site  and  social  con- 
ditions may  give  the  freeholder  a  supreme  monopoly, 
but  that  is  his  good  fortune,  an  extraneous  matter  with 
which  the  law  does  not  concern  itself.  That  such 
powers  are  used,  on  the  whole,  with  so  b'ttle  ground  for 
complaint  as  they  are,  is  much  to  the  credit  of  human 
nature  and  of  the  training  of  English  gentlemen.  But 
the  matter  involves  more  than  one  serious  problem  for 
the  next  generation,  if  not  for  our  own.  The  value  of 
land  for  occupation  in  towns  has  increased  out  of  all 
proportion  to  the  increase  in  the  value  of  other  land  ; 
it  is  comparatively  little  affected  by  the  depression  of 
agricultural  industry,  and  no  reason  appears  why  the 
increase  should  not  continue.  This  affords  another 
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potent  reason  why  the  fortunate  owners  of  city  ground 
rente  should  go  on  leasing  rather  than  idling;  for  to 
>.  11  the  freehold  of  each  ground  M  the  bound,  of  the 

»f  London  encompass  u  to  part — however  greet  be 
the  price  in  hand  — with  potential  riehee  beyond  ail 
present  valuation.  We  are  in  tight  of  an 
of  wealth  and  power  in  a  few  hands,  and 

tal  parU  of  the  commonwealth,  inch  aa  U  without 
example  in  history,  and  might  conceivably  be  a  danger 
to  the  State.  But  it  is  far  more  easy  to  perceive  the 
danger  than  to  devise  a  remedy.  In  Scotland  the 
practice  is  to  grant  the  land  in  perpetuity  for  a  fixed 
rent  (which  under  the  feudal  rules  of  Scottish  law  is 
easily  done  by  a  form  of  conveyance  called  in  modern 
practice  a  "  feu-contract ") ;  building  leases  of  the  Eng- 
lish type  are,  I  believe,  unknown.  In  the  north  of 
England  it  is  not  uncommon  to  do  what  comes  nearly 
to  the  same  thing  in  a  lees  direct  form  by  conveying 
the  land  in  fee-simple  and  taking  an  annual  payment 
out  of  it  under  the  name  of  rent^charge.1  But  this  is 
anything  hut  satisfactory,  for  every  part  of  the  land  is 
liable  for  the  whole  rmt :  therefore,  if  the  subject- 
matter  of  the  original  grant  is  subdivided  among  other 
purchasers  (which  constantly  happens),  the  ooctii 
owner  will  find  himself  under  liabilities  which  are  un- 
certain and  in  possible  events  may  be  ruinous, 
for  a  very  long  term,  such  as  999  years,  have 
been  used  for  the  same  object,  and  are  open  to  the 


1  Since  the  rtatate  of  Qmim  tmjiwm  (p.  70  abort)  s  rent 
cannot  be  tesMfui  upon  a  grant  in  fee-Ample  oofpt  by  the  Crown. 
There  wai  new  say  corresponding  enactmei 
Scotland,  and  the  statute  U  not  In  fores  in  s 
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inconvenience.  In  other  parts  of  the  north  country 
the  land  is  sold  off  in  plots  to  builders  who  become 
absolute  owners;  the  simplest  plan  of  all,  and,  if  the 
parties  will  use  it,  the  most  rational. 

It  has  been  proposed  to  confer  on  lessees  of  house 
and  cottage  property  the  power  of  acquiring  the  tin 
hold  by  way  of  compulsory  purchase,  or,  to  put  it  in 
a  neater  and  perhaps  more  easily  understood  form,  to 
attach  a  statutory  option  of  purchase  to  all  leases  of  a 
certain  length.  The  terms  would  have  to  be  in  each 
case  settled  either  by  arbitration  or  by  some  kind  of 
judicial  process  if  the  parties  could  not  agree;  the  r«t<  i 
ence  clauses  of  the  Agricultural  Holdings  Act  mi^ht 
serve  for  the  first  lines  of  a  working  plan.  The  first 
effect  of  such  a  law  would  probably  be  to  check  tin- 
supply  of  building  land  and  dwelling-houses  by  making 
landowners  unwilling  to  grant  new  leases,  and  thus  to 
aggravate  for  the  time  the  evils  of  monopoly.  What 
would  be  the  ulterior  effects  it  is  not  easy  to  foretell. 
It  seems  doubtful  whether  the  acquisition  of  permanent 
interests  by  the  people  most  in  want  of  them  would 
really  be  much  facilitated.  And  it  does  not  seem  clear 
that  building  lessees  are  now,  as  a  rule,  anxious  to 
acquire  the  freehold :  for  if  they  were  so,  they  could 
and  would  find  opportunities  even  under  the  present 
system.  Urban  freeholders  are  not  often  willing  to 
sell,  but  forced  sales  are  every  now  and  then  brought 
about  by  various  causes.  Still,  it  is  something  to 
recognise  that  a  problem  has  to  be  faced.  The  id- 
"  leasehold  enfranchisement "  has  at  least  such  elements 
of  a  solution  as  to  deserve  consideration,  and  in  London 
and  one  or  two  parts  of  the  country  it  has  attracted 


vi  MILOBD  A  |«| 


k",  ••.••..-.     I-,  1681  t8*]Mf  0  •    ••••    ; 
HOQM  of  Commons  WM  appointed  to  coupler  questions 
connected   with    town    holding  .uilly   reported 

isehold   enfranchisement  in   1889.1     The   report 
x!  thAt  tome  advantages  were  likely  to  attend  thr 
conversion  of  leasehold  into  freehold  tenure,  but  recom- 
mended only  the  partial  application  of  the  principle 
itfh  powers  to  he  .  local  authorities  over 

areas.  Nothing  haa  been  done  to  give  effect  to 
report.  In  later  year*  there  haa  been  lem  heard 
"i  I'M-.il  irinchisement  and  more  of  M  betterment  * 
.11.  'I  the  taxation  of  ground  •  ?  th.-  intricate  con 

troveny  which  haa  beaet  the  laat-mentioned  topic*  it 
beyond  the  scope  of  this  w< 

'•cm*  fit  to  be  weighed  whether  any  ijilaatalin 
reform  of  urban  tenure  should  not  aim  at  rt^lrfng 
the  mum.  ijialities  rather  than  indi\i<iual  occupiers  the 
ultimate  owners.  One  or  two  of  our  northern  cities, 
by  using  such  occasions  M  presented  themselves  from 
time  to  time  of  acquiring  property  within  th.-ir  own 
borders,  have  already  made  some  way  in  this  direction. 
The  recent  Allotment*  Act,  of  which  some  account 
must  now  be  given,  is  in  tho  same  direction  so  far  as 

Good  landlords  have  long  been  in  the  habit  of  en- 

couraging labourers  dwelling  on  their  estates  to  become 

tenants   of  small   allotments,  and  cultivate  them  for 

own  profit  and  pleasure  in  spare  time.     But  it 

has  appeared  that  individual  goodwill  and  enlighten- 

cannot  always   be   trusted  to 


'  Parl.  P.  1889,  XT.  1.    On  U»  graoad-raot  qMStftoB  Urn  b  a 

further  rrport  of  1892. 
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provision  of  this  kind ;  and  Parliament  has  now  con- 
ferred on  local  authorities  a  limited  power  of  acquiring 
land  for  allotments  if  satisfied  that  adequate  voluntary 
arrangements  cannot  IK-  made.  Tin-  Allotments  Act, 
1887,  50  &  51  Viet  c.  4.\  the  local  sanitary 

authority,  being  so  satisfied,  to  buy  or  hire  suitable 
land,  by  agreement  if  possible;  failing  agreement,  the 
County  Council  may,  on  petition  from  the  sanitary 
authority,  making  a  pn>\  isioiial  order  conferring  powers 
of  compulsory  purchase  similar  to  those  exercised  by 
railway  companies  and  other  public  bodies  for  other 
purposes  of  public  interest.  The  provisional  order 
must  be  confirmed  by  Act  of  Parliament  in  older  to 
become  effective.  Parks,  gardens,  and  the  private 
grounds  of  dwelling-houses  are  absolutely  excepted 
from  compulsory  taking.  Allotment  land  acquired 
under  the  Act  is  to  be  so  let  and  managed  as  to  make 
the  undertaking  self-supporting.  Allotments  are  not 
to  exceed  one  acre,  and  sub -letting  is  forbidden.  It 
will  be  seen  that  the  Act  rather  holds  out  a  distant 
prospect  of  compulsion  than  attempts  any  direct  inter- 
ference with  private  discretion.  It  was  intended  to 
operate  as  a  gentle  stimulus  to  landowners  to  follow, 
where  practicable  and  not  yet  practised,  the  example 
already  set  by  the  best  of  them;  and  in  this  way  it 
has  done  considerable  good.  Sometimes,  I  believe  not 
often,  the  compulsory  powers  have  been  exen  : 

By  the  Small  Holdings  Act,  1892,  local  authorities 
are  empowered  to  acquire  land  in  their  own  names 
and  sell  or  let  it  in  small  parcels  for  agricultural 
occupation;  and  under  the  Local  Government  Act,  1894, 
parish  councils  have  power  (which  may  be  made  com- 
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putory  by  MI  order  of  the  County  Council,  on  proper 
GAUM  being  abown)  to  hire  Und  for  allotment*  It 
would  be  UMloM  to  give  details  hare,1 


M  to  UM  working  of  ti 
i*  Act.  «a  «MUy  b.  obUiMd  from  d* 
Uboom*  LMKIM  (96  CoJmorr  Row, 


CHAPTER    VII 

MODI  i:\    III  lORMS  AND   PROSPECTS 

FOR  about  a  century  and  a  half  there  was  no  material 
change  in  the  English  law  of  real  property.  There  was, 
indeed,  in  the  early  part  of  the  eighteenth  century  a 
period  of  minor  reforms,  which  are  at  this  day  perhaps 
not  sufficiently  remembered.  The  mechanism  of  judicial 
and  other  proceedings  was  in  some  respects  simplified, 
and  some  opportunities  of  fraud  still  afforded  by  obsolete 
doctrines  were  removed.  But  the  work  of  the  preceding 
century  was  in  the  main  left  untouched.  The  statute 
which  abolished  the  military  tenures  marks  the  end  of 
one  period  of  transformation.  The  Act  for  the  Abolition 
of  Fines  and  Recoveries  passed  by  the  first  reformed 
Parliament  marks  the  beginning^of  another  which  is 
still  in  progress.  As  a  help  to  memory,  the  Restoration 
and  the  Reform  Act  of  1832  may  well  be  thus  taken  as 
the  landmarks,  although  the  current  form  of  settlement 
of  landed  property  was  not  fully  worked  out  until 
towards  the  middle  of  the  eighteenth  century,  and  on 
the  other  hand  the  movement  leading  to  the  series  of 
legal  reforms  now  to  be  spoken  of  was  formally  begun,  by 
the  appointment  of  a  commission  of  inquiry,  some  years 
before  it  bore  fruit,  and  was  in  substance  due  in  great 
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to  the  labours  of  Bentham.     And  Bentfaaa's 
<m  was  in  turn  provoked  and  nude  possible  by  Black- 
•tone's  artistic  exposition  of  the  settled  form  of  the  law 
h  in  hi*  ..wn  time  was  still  rceen  u  every, 

where,  both  in  nature  and  in  the  affairs  of  man  ;  what 
seems  to  be  repose  U  in  truth  the  preparation  of  change. 
It  will  bo  convvi.  .ike  the  modern  Alterations 

<>f  the  law  not  in  order  of  time,  which  would  lead  to 
great  intricacy  and  to  the  confusion  of  distinct  topics, 
but  according  to  the  iubjccHnatUsr.  And  first  we  will 
take  the  formal  simplification  of  dealings  with  land. 
From  the  latter  pan  of  the  sixteenth  century  onwards 
the  common  mode  of  conveying  freehold  land,  as  we 
have  seen,  was  by  the  ingeniously  artificial  process  of 
44 lease  and  release*  (p.  106  above),  which  involved  the 
hulk  and  expense  of  two  deeds.  The  length  of  these 
documents  also  steadily  increased  until  .tUrnt  the  begin- 
ho  present  century;  partly  by  reason  of  th«- 
greater  complication  of  the  affaire  a  <*ts  to  be 

dealt  with,  and  the  new  precautions  devised  by  lawyers 
to  meet  newly-discovered  dangers  to  titles,  partly  Ixxause, 
by  an  evil  usage  which  has  only  in  the  last  few  years 
been  abated,  professional  skill  was  recompensed  merely 
10  amount  of  writing  produced.  In 
1845  (after  one  or  two  t  imsy  experiment*, which 

needless  to  s|>  these  troubles  was 

removed  in  a  manner  so  simple  and  elegant  as  to  com- 
mand the  approval  of  even  the  conservative  school  of 
ooitvvysjDOOfi,  Ti.<- .  •  ranony  ••!"  Eeoffln  Bri  «  •  ahraj  i  b 
ihle  to  an  estate  in  reversion  or  remainder.  Livery 
of  seisin — the  formal  transfer  of  possession  which  has 
been  described  elsewhere  (p.  75  above)— could  be  given 
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only  by  one  who  had  the  actual  possession  to  one  who 
had  it  not  A  freeholder  not  having  the  right  of  a<  tu.d 
possession  (as  where  the  land  was  held  1>\  a  tenant  for 
life  or  a  lessee)  disposed  of  hi-  int.  -rest  by  deed  without 
other  ceremony  ;  it  was  an  "incorporeal  hereditament  " 
which  could  not  be  delheivd.  The  same  rule  applied  to 
such  rights  over  the  lands  of  others,  rent  charges,  rights 
of  way  or  common,  and  the  like,  as  were  capable  of  dis- 
position and  transfer.  All  rights  and  interests  that  could 
be  so  dealt  with  were  said  to  "  lie  in  grant."  The  Act  to 
amend  the  Law  of  Real  Property  passed  in  1845  ex- 
tended this  rule  to  estates  in  possession.1  Since  it  took 
effect  everything  which  can  be  done  by  feoffment,  bargain 
and  sale  enrolled,  or  lease  and  release,  can  be  equally  well 
done  by  a  simple  deed  ;  and  although  the  older  forms  of 
conveyance  are  still  open  to  any  one  who  might  choose  to 
make  use  of  them,  the  readier  way  provided  by  this  Act 
has  been  almost  universally  followed.  Certain  further 
simplifications  as  to  the  use  of  particular  words  (not  all 
of  them  really  new)  have  been  introduced  by  the  Oofr 
veyancing  Act  of  1881.  They  are  too  technical  to  be 
dwelt  on  here;  only  it  is  worth  notice  that  they  do  not 
touch  the  substance  of  the  old  feudal  rule  -—  namely,  that 
a  grant  to  a  man  without  specifying  what  interest  he  is 
to  have  will  ive  him  no  more  than  an  estate  for  lifc.- 


1  "After   the  said   first  day  of  October,  one  thousand 
hundred  and  forty-five,  all  corporeal  tenements  shall,  as  regards 
the  conveyance  of  the  immediate  freehold  thereof,  be  deemed  t<> 
lie  in  grant  as  well  as  in  livery."  —  8  &  9  Viet.  c.  106,  s.  6.     The 
capacity  which  a  feoH'ment  formerly  had  of  practically  giving  a 
purchaser  a  better  title  than  his  vendor's  (p.  82  above)  was  al  >< 

by  the  same  statute. 

2  44  &  45  Viet.  c.  41,  s.  49,  etc.     These  provisions  have  already 
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Ai  to  the  other  point  of  the  prolixity  of  (Uwk  mtidi 
more  wan  he  Conveyancing  Aei  to  da     In  the 

same  year  (1845),  ami  I  suppose  under  the 
as  the  Act  to  amend  tho  Uw  • ,(  Keal  Property,  a 
was  made  MK!I  the  laudable  intention  of  substituting 
short  forms  for  the  accustomed  verbose  ones.  It  was  a 
complete  failure,  partly  from  defect*  of 
which  made  it  positively  misleading,  but  chiefly 
no  legal  practitioner  who  adopted  it  would,  under  the 
vicious  scheme  of  remuneration  then  in  use,  have  been 
tolerably  paid  for  his  work.  The  abbreviated  forms 
provided  by  the  statute  were  seldom  or  never  used,  and 
for  another  generation  deads  went  on  being  framed  as 
before,  though  the  practice  of  the  best  conveyancers  was 


now  to  study  condseoess.     At  last  in  1881  a  ncv 

-  Conveyancing  and  Law  of  Property  Act,  1881  ") 
dealt  with  the  form  of  deeds  relating  to  land  in  a  far 
more  thorough-going  and  elaborate  manner.     The  use 
of  a  few  prescribed  words  will  now  incorporate 
deed,  according  to  tho 

•  •:  the  several  accustomed  clauses  which  were  formerly 
inserted  at  full  length ;  and  in  ordinary  straightforward 
this  may  conveniently  and  safely  be  done.  At  the 
time  another  Act  (the  Solicitors'  Remuneration 
abolished  the  necessity  or  supposed  necessity  of 
paying  f<>r  th<*  preparation  of  deeds  according  to  length, 
.•iii.l  thus  1,-ft  th,-  way  clear  for  the  Conveyancing  Act. 
This  last,  however,  is  not  compulsory ;  people  may  go 
on  using  the  old  forms  as  much  as  they  please,  but  the 

girtn  HM,  I  before,  to  a  popular  error  that  the  we  of  the  wonl 
ynnl  b  not  only  uuneooamrjr  bat  improper,  whereee  it  IMH!M  se 
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now  provisions  have  been  gem-rally  adopted.  Supple 
mentary  Acts  were  passed  in  1882,  and  (for  tin-  further 
protection  of  lessco >  in  \^^-<  l>ut  t lie  points  dealt  with 
(as  well  as  many  of  those  covered  l.y  tin-  Act  of  1881) 
are  too  tethmml  to  be  spivitied  in  this  work.  Tin- 
credit  of  these  measures  belongs  to  both  parties  in  the 
State;  they  were  substantially  prepared  under  the 
direction  of  Lord  Cairns  in  the  later  years  of  the  Con- 
servative Ministry  which  held  office  from  1874  to  1880, 
and  were  taken  up  and  passed  into  law  with  little 
alteration  by  the  Liberal  Ministry  which  succeeded. 
The  same  may  be  said  concerning  the  Settled  Land 
Act,  of  which  we  have  to  speak  later. 

The  cumbrous  machinery  of  fines  and  common 
coveries  (which  has  been  described  in  Chapter  IV. 
swept  away  in  1833,  and  a  tenant  in  tail  is  now  em 
powered,  by  means  of  a  deed  enrolled  in  Chancery,  to 
make  either  himself,  or  any  one  to  whom  he  wishes  to 
dispose  of  his  estate,  a  tenant  in  fee  simple.     If  he  is 
in  possession  of  the  freehold,  he  can  generally  do  this 
without  any  other  person's  consent.     If  he  is  not  in 
possession,  he  must,  as  a  rule,  have  the  consent  of  the 
"protector  of  the  settlement,"  who  is  commonly  the 
tenant  for  life,   otherwise   he   can   create   no   gi 
estate  than  a  base  fee  (p.  113  above).     The  name  and 
function  of  the  "protector"  were  introduced  by  the 
Act  of  1833  ;  but  the  purpose  and  the  effect  of  tin- 
Act  were,  while  simplifying  the  necessary  proceedings, 
to  preserve  intact  in  substance  the  law  and  practice  of 
family  settlements.     Considered  as  an  improve-in  en  t  in 
form,  which  is  all  it  professed  to  be,  the  Act  for  the 
Abolition  of  Fines  and  Recoveries  has  been  of  great 
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service,  and  hiu  worked  with  singular  freedom  from 
difficulties  of  any  kin.1.     This  IUCCCM  is  due  in  some 

»ukl  be  superfluous)  that  the  framing 
of   th<    A,  t   was  entrusted  to  a  man  who  thoroughly 
rstood  the  matter  be  was  to  deal  with. 

-oems  worth  while  to  quote  a  few  sentences  from 
the  Pint  Report  of  the  Real  Property  Commissioners  to 
show  how  the  problemi  of  law  reform  presented  them- 
§el ve§  two  generation!  ago  to  learned  and  enlightened 
persons.  It  will  tie  seen  that  the  limitation  of  their 
proposals  was  the  result  not  of  opposition  or  compromise 

i  he  owner  of  the  soil  is,  we  think,  vested  with 
exactly  the  dominion  and  power  of  disposition  over  it 
required  for  the  public  good,  and  landed  property  in 
England  is  admirably  made  to  answer  all  the  purposes 
to  whie  h  it  iri  applicable. 

"Settlement*  bestow  on  the  present  possessor  of  an 
estate  the  benefits  of  ownership,  and  secure  the  property 
to  his  posterity.  The  existing  rule  respecting  perpe- 

H  has  happily  hit  the  medium  between  the  strict 
entails  which  prevail  in  the  northern  part  of  the  Island,1 
and  by  which  the  property  entailed  i>  Abstracted 

from  commerce,  and  the  total  prohibition  of  substitutions 
and  the  excessive  rest!  power  of  devising 

established   in  some  countries  on  the   Continent   of 

•«•.-'     In  England  families  are  preserved,  and  pur- 

1  It  WM  then  porible  to  crmto  iorioUbb  entail*  in  Scotland  ; 
the  law  hat  since  been  changed,  sad  alienation  U  u  ea«y  at  in 
KnKUnd. 

aaing  probably  those  which  adopted  or  imitated  the  Code 
Napoleon. 
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chasers  always  find  A  supply  of  land  in  tin-  market.  A 
testamentary  power  is  gi vcn,  which  stimulates  industry 
and  encourages  accumulation  ;  and  while  capricious 
limitations  arc  restrained,  property  is  allowed  to  be 
moulded  according  to  the  circumstances  and  wants  of 
every  family." 

Thus  the  Commissioners  in  1829.1    Lord  St.  Leonards 
would  have  l.een  in  their  eyes  a  rash  innovator,  L-nl 
('aims  a  revolutionist,  and  for  Lord  Halsbury  pa  ilia 
mentary  language  would  have  failed  them.     But  we  are 
anticipating. 

Another  point  where  simplification  was  urgently 
called  for,  and  was  carried  out  a  few  years  later,  was  the 
disposal  of  land  (as  well  as  of  other  property)  by  will. 
The  state  of  things  before  1838  (brought  about  by  steps 
which  we  need  not  consider)  was  that  the  formalities 
required  for  a  will  of  lands  were  excessive,  those  for 
a  will  of  leaseholds  or  movables  absurdly  and  danger- 
ously defective.  There  were  also  peculiar  rules  and 
exceptions  (partly  by  common  law,  partly  by  custom,  a  nd 
pirtly  by  statute)  in  particular  cases,  and,  on  the  whole, 
it  was  found  on  careful  inquiry  that  there  were  ten 
different  laws  for  regulating  the  execution  of  wills  under 
different  circumstances.2  An  Act  of  1837,  which  applies 
to  all  wills  made  since  the  end  of  that  year,  abolished 
all  these  intricacies,  together  with  many  other  incon- 
veniences and  doubts,  and  established  the  uniform  rule 
that  a  will  must  be  signed  by  the  maker  of  it,  and  attested 
by  two  witnesses.  It  also  applied  to  wills  the  rule — 
still  not  applicable  to  deeds — that  a  simple  arid  unquali- 

1  First  Report,  p.  6. 
9  Fourth  Report  of  Real  Property  Commissioners,  p.  12. 
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«  taken  M  disp»iiig  of  the  giverV^bole 

1 1  IH  not  tiio  length  of  deeds,  however,  nor  any  for* 
v  required  for  either  deeds  or  will*,  that  is  the  real 
source  of  expense  and  trouble  in  dealing  with  English 
land.  The  peculiar  system  of  private  conveyance  which 
has  grown  tip  un.lrr  the  shadow  of  the  Statute  of  Uses 
hat  made  it  ncwlful  for  purchasers  to 
against  the  "oonsUnt  danger  from 
secret  charges  " l  by  an  examination  of  the  history  of  the 
property  as  evidenced  by  the  title-deeds.  Except  in  th< 
rare  cases  where  estates  have  been  settled  by  Act  of  Par 
liament,  and  in  the  case  of  land  registered  under  the 
Land  Registry  Act  of  1875,  undisturbed  possession 
a  nintiminuM  titK-  f<>r  a  certain  length  of  time  is 
the  only  proof  of  the  rightful  ownership  of  land  in  thin 
country.  The  title-deeds  are  the  written  history  of  the 
possession,  and  of  the  right  in  which  it  has  been  exer- 
cised ;  and  from  this  point  of  view  their  « ,,nt,-nu  are,  or 
in  strict  prudence  ought  to  be,  examined  by  every 
purchaser.  Almost  always  this  operation  requires  some 
professional  skill ;  often  it  requires  much.  In  all  but 
the  simplest  esses  the  process  is  a  long  and  costly  one. 
Not  only  solicitors  and  counsel  have  to  be  paid  f<>r 
tin -ir  int<  ll.Tttul  work,  but  a  good  deal  of  clerical  and 
mechanical  labour  «-d  in  making  and  ver 

copies  or  abstracts,1  searching  certain  official  records 

1  First  Report  of  Roil  Property  Commissioners,  p.  8. 

1  The  digMt  of  document-  and  bets  Uid  before  couueel  u  the 

U.U  of  his  opinion  U  called  an  "sbstnet  of  title.-     It  U  tbr 

•r's  business  to  verify  the  contents  of  this,  UM  eomnsd's  to 

•at,  if  neceMtry,  whit  further  mUkmtion  b  required,  and 

to  sdriM  whether,  assuming  the  statsflMBts  to  be  correct,  they 
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iulit  disclose  matters  affecting  the  title,  and  the 
like.  All  this  falls  on  the  buyer,  and  in  the  <-a>e  nf 
small  properties  acts  as  an  exorbitant  tax  added  to  the 
pun  hase-money  ;  for  the  cost  and  difficulties  are  no  less 
for  a  small  property  than  for  a  large  one.  Indeed  large 
properties  are  better  oil.  for  there  are  some  estates  of 
which  the  possession  and  title  are  historical,  and  so  well 
known  that,  if  a  portion  is  to  be  sold  or  let,  the  owner- 
can  afford  to  make  what  terms  they  please  as  to  dispens- 
inur  with  inquiry.  Less  fortunate  sellers  have  to  examine 
their  own  titles  before  going  into  the  market,  and  to 
guard  themselves  against  requisitions  which  it  might  be 
impossible  or  ruinous  to  comply  with  by  selling  only  on 
carefully  framed  special  terms,  which  are  known,  if  tin- 
sale  is  by  auction,  as  "  conditions  of  sale."  Very  few 
landowners  are  in  a  position  to  make  out  their  title  if 
strict  proof  is  required  at  every  step,  which  it  m.i 
in  the  absence  of  special  conditions. 

One  need  not  dwell  on  the  inconvenience  of  such  a 
state  of  things  in  a  great  commercial  country.  It  was 
amended  in  some  particulars  by  an  Act  of  1874,  which 
made  some  of  the  most  usual  special  conditions  pan  «.i 
the  general  law.  The  root  of  the  evil,  however,  is  un- 
touched. Many  times  it  has  been  proposed  to  establish 
an  official  registry  either  of  deeds  or  of  titles.  The  win  »le 
subject  was  elaborately  considered  by  the  Real  Property 
Commissioners  in  1830;  they  collected  much  informa- 

sufficiently  show  the  vendor  to  have  power  to  dispose  of  what  lie 
offers  to  sell. 

1  The  practice  of  conveyancers  is  to  be  content  in  sundry  matters 
with  less  than  would  be  accepted  as  sufficient  evidence-  in  a  court 
of  justice  ;  but  even  so  the  burden  on  the  vendor  under  an  "open 
contract  "  is  a  grievous  one. 
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oth  at  home  and  from  abroad,  and 
thectubliihrocntofagwumdrogirtry;  bat  nothing  WM 
thondone.  Sinoe  thai  time  UM  experiment  ol  permissive 
ngistrati.  i  has  twice  bean  made,  with  n. 

no  result.     I..  1  *•;•_•,  ...  l^ml  Westbury  •  ehaneellonhip, 
an  office  of  land  registry  WM  establish*!,  and  the  offer 

State  guaranty  and  great  simpl  .tore  deal- 

ings WAS  to  owners  who  could  satisfa* 

prove  their  title.  But  the  requirements  of  the  i 
proof  were  for  most  owners  more  formidable  than  the 
inconveniences  of  tho  existing  system.  Those  incon- 
veniences, moreover,  fall  chiefly  and  visibly  not  so  much 
on  existing  owners  as  on  those  who  buy  from  them; 
while  every  man  can  see  the  mischief  of  exposing  his 
own  title  to  a  rigorous  official  scruti  may  dis- 

close an  unsuspected  flaw,  and  must  invite  his  neigh- 
bours to  raise  questions  of  boundaries.  It  seemed  the 
more  prudent  part  to  let  sleeping  lions  alone.  Solicitors, 
again,  disliked  the  scheme,  and  gave  it  anything  but 
encouragement;  as  with  tho  attempt  to  shorten  deeds, 
tho  matter  was  complicated  by  the  problem  of  remunera- 
I  n  1  >  7 .'»  I .. .;-.  1  Westhury's  plan,  being  supposed  to 

:  iil«-.l  through  over-aii.  u  supplanted 

more  tentative  and  elastic  one.      But  the  office  of  land 
registry  as  reconstitute  1  l»\  Lord  Cairns's  Land  Transfer 
\v,  as  it  was  for  several  years,  an  office 

.ecures,  is  still  avoided  by  most  landowners.1     The 

•able  weakness  of  every  scheme  of  merely  optional 

•  "  Registration  under  this  Act  is  optional,  and  its  MOOMB  has 
not  been  sufficient  to  justify  sny  lengthened  account  of  it  in  mn 
elementary  work  like  the  peasant":  Joshua  Williams  on  Real 
Property,  17th  ed.,  by  Mr.  T.  Cyprian  William*,  1891,  p.  M6. 
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registration  is  that  it  is  not  the  apparent  interest  of  tin 
landowner,  save  in  exceptional  cases,1  to  register.     It   is 
not  found    in    practice   that    the  selling  price  of   land    is 
MMi.-iMv  diminished  l.y  its  being  sold  under  special  condi- 
tions of  the  ordinary  kind.     In  other  words,  what  is  allied 
a  "  marketable  title,"  that  is,  a  title  such  as  the  Court 
would  compel  a  purchaser  to  accept  upon  an  "open  con 
tract,"  is  worth  MO  more  to  the  owner  than  a  "ur<">d  holding 
title, "such  as  the  vast  majority  of  titles  are.    The  tenipta 
lion  of  AOqttiring  *  Statutory  "marketable  title"  is  there 
fore  spread  in  vain  in  the  sight  of  English  freeholders. 

Practically  the  problem  is  unsolved.  At  least  three 
distinct  schools  of  opinion  exist  among  competent  per- 
sons, not  counting  those  who  are  satisfied  with  things 
as  they  are.  Some  are  for  registration  of  title ;  some 
(now  but  few)  are  for  only  keeping  an  official  record 
of  dealings  with  the  land;  others  hold  that  nothing 
effectual  can,  or  at  any  rate  will  l>e  done  until  the  suit 
stance  of  our  land  laws  is  greatly  simplified  :  and  per- 
haps these  last  are  in  the  right.2  In  recent  years  Land 
Transfer  Bills  have  been  promoted  by  Chancellors  of 
both  parties  and  approved  by  the  House  of  Lords. 
They  have  included  what  may  be  described  as  a  mild 
and  modified  compulsion,  and  a  provision,  adopted  from 
the  Australian  colonies,  for  insuring  registered  owners 
against  fraud  or  mistake  by  means  of  a  special  fund. 
This  last  provision  is  thought  to  be  of  very  i:ivat  utility 
and  importance  by  those  who  have  studied  the  "Ton-ens 
system"  in  detail. 

1  As  where  contiguous  lands  acquired  under  different  titles  are 
to  be  thrown  together,  and  sold  or  let  in  small  parcels. 

2  For  references  to  recent  literature  on  the  subject  see  Not<  II. 
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Local  registries  of  dealings  with  the  bunt,  not  of 
title,  were  established  in  the  la*  century  in  Middlesex 
Vorkshire,  and  art<  .till  ...  „.,  I  nforlunate  de- 
cisions of  the  Cou  uicery  made  these  county 
registers  far  less  efficient  than  they  were  intendad  to  be, 
and  the  Midi  UMAX  Regiatry  .  ,  and  other  reasons 
worae  than  useless.1  The  Yorkahire  Registries  (one 
for  earti  i ve  worked  better;  they  hare  been 
remodelled  by  Act  :>.  Registration  of 
assurances  U  well  known  in  other  Engbsh -speaking 
ownt  rii-* .  it  luui  long  been  in  force  in  Ireland,  in  Soot- 
land  (where  the  system  acta  to  a  great  extent  aa  a 
registry  of  title  also),  and  in  several  of  the  United 
States.  Registration  of  title  exists  in  moat  Continental 
countries,  if  not  in  all,  and  in  our  own  Australian 
colonies.  In  England  itself  every  manor  has  a  register 
of  the  title  to  the  copyhold  property  held  of  it,  namely, 
the  court  rolls.  But  the  law  and  the  circumstances  of 
English  real  property  are  so  peculiar  that  the  state  of 
other  lands  in  this  respect  is  rather  an  object  of  envy 
than  a  presently  practicable  example  for  imitation. 

or  can  the  archaic  practice  of  copyhold  t 
h.'lp  us  niu.  h.  One  thing  seems  tolerably  clear:  English 
landowners  cannot  both  eat  their  cake  in  tin-  form  of 
secret  conveyances,  informal  modes  of  raising  money, 
and  complicated  settlements,  and  have  their  cake  in  the 
form  of  cheap  and  easy  transfer  of  land.  Either  way 
has  its  advantages  and  its  drawbacks,  but  we 
follow  both  at  once.  The  country  must  choose 

10  has  pointed  out  that  the 
liOui  .  omplete  registry  would  tend  to  have  con- 

«  Lnnd  TVmitV,  ISM,  |- 
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>id« Table  ulterior  effects  on  legal  doctrines  and  concep- 
tions. The  passage1  should  he  road  and  considered  by 
every  one  interested  in  the  subject.  Meanwhile,  we 
remain  in  the  condition  very  fairly  dcsci -ihed  in  one  «.f 
the  answers  sent  in  to  the  Ke.-d  Property  Commiarioneilj 
"  It  is  possihle  to  attain  to  surh  a  degree  of  certainty 
as  commonly  satisfies  a  prudent  man  in  the  ordinary 
business  of  life,  but  with  con-iderable  delay,  diHiculty, 
and  expense;  the  great  evil  is  not  that  title-  are  un 
in  or  unsafe,  but  that  the  investigation  of  them  is 
difficult*  tedious,  and  costly."  Not  many  titles  are 
really  bad,  but  under  the  existing  law  there  must 
always  be  an  unknown  element  of  risk. 

The  acquisition  and  proof  of  title  to  land  itself,  and 
to  rights  over  the  land  of  others,  have  been  put  <m  a 
more  rational  footing  by  the  Prescription  Act  of  1832, 
and  the  Real  Property  Limitation  Acts  of  1833  and 
1874.  Broadly  stated,  the  results  are  as  follows: 
Twelve  years'  possession  of  land  (whether  it  begins 
with  an  appearance  of  right,  or  by  mere  intnision  or 
"squatting")  gives  a  good  title  as  against  claimants  not 
disabled  by  infancy  or  the  like  from  asserting  their 
rights  for  themselves;  and  for  the  benefit  of  such  per 
sons  or  others  claiming  in  their  right,  a  further  time  of 
six  years  is  allowed,  counted  from  the  removal  of  the 
disability  or  the  death  of  the  person  subject  to  it ;  but 
in  no  case  may  the  period  open  for  the  claims  of  persons 
out  of  possession  be  extended  beyond  thirty  years  in  all 
from  the  time  when  possession  begins  to  count  against 
a  freeholder  entitled  to  an  estate  of  inheritance.  I  Jut 
where  there  is  a  tenant  for  life  in  possession  his  acts  or 
1  Early  Law  and  Custom,  pp.  351-61. 
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neglect*  cannot  affect  the  title  of  those  in  remainder, 
and  therefore  when  Und  u  in  settlement  a  much 
longer  period  may  elapte  befon  tiling  merely 

on  advene  possession  fan  become  safe*  Rights  over  the 
Und  of  other*  are  established  by  twenty  years' 
they  are  itutmnd*  (that  is, 
righu  at  that  of  passage  or  of  having  free  acoeat  of  light 
and  air,  \\lurh  ,;.,  not  involve  taking  anything  from 
the  land),  thirty  year*  if  they  are  profU,  that  is,  righu 
of  taking  aomething  off  the  land,  of  which  the  mo* 
familiar  oate  it  a  right  of  common.  Possession  u,  of 
course,  not  available  as  a  ground  of  title  against  a 
penon  whose  superior  title  u  acknowledged,  by  the 
payment  of  rent  fm  instance,  by  the  penon  in  actual 
possession.  This  branch  of  the  law,  even  with  the 
modci  vementa,  is  not  an  elementary  one;  and 

ndontooil  here  are  many  special 

points  and  distinctions  of  whkh  1  <lo  not  profess  to  say 
my  thing  here. 

nf  titles  by  long  possession  is  consistent  with  a  complete 
tlicient  system  of  registration.  In  Scotland,  where 
there  is  such  a  system,  there  is  nothing  answering  to 
mir  Statute  ..i  I..':  •.•••.  as  regards  land.  And  in 
England  tin-  Luul  Transfer  Act  of  1875  has  actually 
:«••!  the  operation  of  the  Statutes  of  Limitation  as 
regards  land  which  has  been  put  on  the  register.  No 
amount  of  advene  possession  will  prevail  against  a 
registered  title.  This  provision,  which  I  believe  is  not 
generally  known  even  to  lawyers,  makes,  in  the  opinion 
of  one  of  our  most  learned  and  experienced  real  pro- 
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the  law.  '  At  present  "in  Kn^li.sh  law,  all  title  to  land 
is  founded  on  possession/'2  and  has  been  so  for  at  least 
seven  centuries.  The  of  tin-  principle  in  the 

case  of  registered  land  is  likely  to  give  rise  to  many 
ditliriilties  apart    from    the   danger  of   actual    fraud.       It 
•terootypesall  un-clt  led  ijue.-ti«.ns  of  boundaries,  whereas 
under   the   cxi-iin^  and   well -understood    practice   they 
are  constantly  disposed  of  by  friendly  adjustment, 
without  even  a  formulated  agreement,  and  in  a  g« 
tion  or  so  lapse  of  time  cures  all.      Those  who  think 
that  registration  of  title  is  not  compatible  with  expecting 
purehasers  to  satisfy  th.  tliat  the  land  is  held  in 

accordance  with  the  written  title,  as  a  prudent  purchaser 
always  does  now,  seem  to  forget  that  title  is  not  the 
same  thing  as  ownership.      They  have  attempted  to 
create  a  system  of  registered  ownership  before  th. 
profession  or  the  public  is  ripe  even  for  registered  title. 
M<>re  will  In-  heard  on  this  point  before  the  o] 
the  Land  Registry  is  made  general  or  compulsory. 

We  come  now  to  alterations  more  nearly  touching 
the  substance  of  the  law.  In  1833  the  law  of  intestate 
succession  was  amended  in  various  details.  It  does  not 
seem  worth  while  to  give  a  particular  account  of  cither 
the  old  or  the  new  law.  The  death  of  a  fee  simple 
holder  of  land  without  making  a  will  is  in  modern  times 
an  exceptional  case.  Popular  knowledge  of  the  law  of 
descent  is  confined  to  the  fundamental  rule  that  the 
eldest  son  (or  his  descendants  as  representing  him ) 
the  whole  of  the  land  to  the  exclusion  of  yoi 

1  Sir  Howard  Elphinstone  in  Law  Quart.  Rev.,  xi.  360  (Oct. 
1895). 

2  Williams  on  Real  Property,  17th  ed.,  p.  581. 
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clnl.lren;1  whilo  daughters,  on  the  contrary,  share 
equally  in  the  absence  of  eon*  Nor  it  to  often 
Decenary  for  the  practising  lawyer  to  remember  the 
fun  her  rules  of  collateral  snnosssion  The  prevalence  of 

..icnta,  and  the  complete  freedom  of  dupoaition  by 
will  that  has  existed  since  the  Restoration,  bave  caused 
this  whole  head  of  the  law  t<>  »hrink  into  comparative 
insignificance.  holoss,  proposals  have  front 

no  been  made  to  change  out  iherit- 

ance  as  regards  land  by  astimiUrin  he  law  of 

sncoassion  of  personal  property,  which  is  substantially 
the  same  as  the  Roman  Inw  in  iu  final  form  and  the 
present  law  of  the  n  hroughout  the 

States  and  colonies  whi  -land 

this  change  has  already  been  generally  made.  At  borne 
these  proposals  have  been  strenuously  resisted,  and 

hey  have  always  f  lias  a  \*> 

comj).  -liu'ht  int  Hi.-',  inipoitance  been  thus  made 

a  centre  of  active  controversy  f  Simply  beeause  the 
jH'int  actually  at  issue  has  been  understood  on  both 
sides  to  be  the  syni) nil  ..i  mmh  nmro.  The  attack  was 

!!i  .liiv.t.-,!  uiKiii  a  rather  small  anomaly;  but  in 
substance  it  was  aimed  at  the  privileges  of  landowners 
ami  th<>  i  ustom  of  settling  lands  from  generation  to  genera- 
tion ..11  tin-  rl.U'st  son.  If  the  legal  rule  of  primogeniture 
in  the  strict  sense  were  abolished,  the  artificial  primo- 
:  family  settlements  could  not  long  sun  i\  e 

1  His  title  may  be  subject  to  the  right  of  hu  (attar**  widow  to 
do**rt  i.*  to  the  enjoyment  of  ono-thinl  of  the  land  for  ft«r  mV, 
Hut  this  right  hat  become  in  various  ways,  which  it  would  be  too 
long  to  specify,  practically  obsolete  in  England,  la  the  United 
States  it  u  still  active,  and  U  the  subject  of  quite  modern  text* 
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it  Immovable  property  would  become  assimilate  I  t<> 
movable  both  in  law  and  in  sentiment;  or  to  speak  man 
correctly,  the  change  in  the  law  would  be  an  all  but 
conclusive  mark  that  public  feeling  was  changed  all  < 
As  it  is,  by  far  the  greater  number  of  the  well  to-do 
people  who  make  wills  (I  say  well-to-do,  because  so  much 
may  fairly  be  inferred  from  a  man  sending  his  will  to 
be  settled  by  a  conveyancing  counsel)  throw  their  land 
into  a  common  stock  with  the  rest  of  their  prop,  -rty 
for  equal  dixision  among  their  children.  What  is  called 
"making  an  eldest  son"  is  the  exception.  Sometimes 
the  proposal  to  abolish  the  rule  of  primogeniture  on 
intestacy,  leaving  intact  the  power  of  dispo.sd  by  will  in 
favour  of  the  eldest  son  or  any  one  else,  is  confounded 
with  a  proposal  to  introduce  compulsory  division  of  the 
whole  or  some  considerable  part  of  the  heritage,  a< 
ing  to  the  system  which  has  always  prevailed  on  the 
Continent.  An  error  of  such  magnitude  barely  i 
one  would  think,  to  be  pointed  out.  The  two  plans 
belong  to  different  orders  of  legal  institutions.  Since 
Tory  Ministers  have  proposed  the  abolition  of  primo- 
geniture (this  first  happened  in  1887),  its  most  ardent 
supporters  can  hardly  expect  to  see  it  last  much  1< 
Already  the  Intestates  Estates  Act,  1890,  gives  land  as 
well  as  personal  property  to  a  widow,  if  there  an-  no 
children,  where  the  husband  has  died  inte>tate  and  worth 
less  than  £500  in  all. 

Copyhold  lands  have  been  incidentally  mentioned  in 
their  historical  aspect  in  former  chapters.  Many  of 
their  incidents  are  relics  of  an  antiquity  to  which  the 
Norman  Conquest  is  a  thing  of  yesterday.  But  how- 
ever venerable  ite  antiquity,  and  however  interesting  to 
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the   fttutlc'tit    of   kfetoriea]    juri*|iniil.-nrr    ih«- 

preserves,  thin  tenure  u  foiim!  in  many  way§ 

inconvenient  in  modem  practice ;  nor  U  the  advantage 

of  copyhold  title*  being  registered  on  the  court  rolk  of 

the  manor   sufficient  to  outweigh  the  inconvenience. 

II..IM-IIV.  t    Hlenlification  of  boundaries,  ami   f... 

reasons,  dealing*  with  property  of  which  part  i» 

freehold  and  part  copyhoki  (a  very  common  CMC)  are 

apt  t<»  be  exceedingly  troublesome.    The  fines  and  other 

payment*  due  from  the  tenant  to  the  lord  of  the  manor 

are  mostly  not  a  serious  burden,  but  they  may  be  so 

in  exceptional  oases.     On  the  whole,  the  conversion  of 

copy  hoi,  1  int. .  freehold  tenure,  for  which  the  proper  word 

hisement,  is  generally  felt  to  be  desirable      I  • 

eouM  always  be  done  by  agreement  between  the  lord 

and  the  t«  t  the  lord  had  to  be  willing,  and  the 

tenant  as  well  as  the  lord  under  no  disability,  to  say  no- 

thin-rof  thepossibi!  agreement  A*  to  the  terms  on 

\\  hi.-h  the  lonl's  rights  were  to  be  extinguished.    Under 

certain  modern  Arts  ,,f  1  'urlianin  ncipsJ 

one  was  passed  in  18.VJ.  is  now  compui 

sory  on  the  re»|uisiti.ni  of  rith.-r  th»-  l«.nl  or  the  tenant 

-ion  is  made  for  valuing  the  manorial  righu  if  the 

parties  cannot  agree.     By  the  operation  of  these  Acts 

copyhnM  tenure  is  gradually  but  surely  disappearing; 

.m.  I  it*  end  is  being  hastened  by  yet  further  legislation. 

A  series  of  AcU,  now  consolidated  by  the  Copy- 

hol.l    Act,   iv.M.1    have    increased    the    facilities   for 

Mchiscment  in   various   ways.     Every  new  copy- 

t  must  have  express  notice  that  he  is  en  tit 

.•;.    The  Ut«t  and  rou«t  important  of  thr 
Acts  wiw  naMtd  in  1S87. 
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enfranchise  his  land   on  paying  the  lord's  OOD 
and  the  steward's  fees;  those  fees  arc  defined  by 
scale;  additional  provisions  are  made  for  the  assess 
of  compensation  to  the  lord,  and  paying  it  in  the  form 
of  a  rent-charge l  with  an  option  to  the  tenant  to  r< 
at  twenty-five  years'  purchase;  and  in  certain  cases  the 
Board  of  Agriculture  (formerly  the  Land  ( 'ommissioners) 
has  power  to  enfranchise  the   copyholds  of  a   manor 
Ixxlily  if  such  is  the  desire  of  two-thirds  of  the  copy- 
holders.   Any  rights  of  common  which  may  lie  attached 
to  copyhold   tenures  are  expressly  saved  from   being 
prejudiced  by  the  change  of  tenure. 

If  one  form  of  ancient  customary  law  is  b<  •< -oming 
obsolete  in  copyholds,  there  is  another  branch  of  tin- 
same  stock  which,  within  the  memory  of  the  pi 
generation,  has  been  called  into  fresh  life,  and  rc« 
miieh  of  its  old  importance:  I  speak  of  the  law  con- 
cerning rights  of  common.  Such  rights  may  be 
regarded  as  the  remnant  of  the  ancient  communal 
system  of  holding  and  cultivating  land.  Being  useless 
to  modern  agriculture,  and  inconvenient  for  the  larger 
landowners,  they  were  long  looked  upon  with  disfavour 
by  both  the  judges  and  the  legislature,  and  were  in 
a  way  to  disappear  even  faster  than  copyhold  tenure, 
but  for  the  discovery  that  they  were  a  valuable  means 
of  securing  open  spaces  for  public  exercise  and  recrea- 
tion. Two  or  three  centuries  ago,  it  is  almost  needless 
to  say,  there  was  no  lack  of  open  spaces  even  in  London, 
nor  any  visible  prospect  of  it.  Wholesale  ind< 

1  Such  rent-charges,  though  doubtless  discoverable  liy  a  jijil  Na- 
tion to  the  Board,  may  in  course  of  time  be  lions  in  the  path  to 
subsequent  purchasers,  not  knowing  (as  they  sometimes  well  may 
not)  that  the  land  was  ever  copyhold. 
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begun  in  more  or  less  irregnUr  ways  in  the  tiTteeiUh 
century,  wat  the  deliberate  policy  of  the  sodal 

•.thr..|.i*r,  ,,i  the  eighteen 

much  Unci  as  potable  under  ion  teemed  to  them 

ho  landowner  who  would  eenre 

the  commonwealth.     A*  long  ago  as   the   thirteenth 

century  the  statute  of  Morton  had  authorised  the  l»nl* 

i now  to  **  approve,"  *  that  U,  incloae  for  their  own 
profit,  a»  the  watte  land  at  would  leave 

UM  inclosed  for  the  use  of  the  commoner*5 
might  also  be  made  with. »m  limit  if  the  consent  of  all 
persons  entitled  to  rights  of  common  waa  obtained; 
I  MI  i  this  was  seldom  practicable.  Many  commons  were 
inclosed  under  local  Acts  of  Parliament,  and  by  various 

Mtutos  inclosure  for  particular  purposes!  such  a* 

plant  r,  was  encouraged.     In   1*01  a  general 

was  pasted  (superseded  by  a  completer 

Approve"  in  this  sens*  b  not  UM  common  wonUUt. 
•jproftsww,  neither  do«  it  stand  for  appropriar*,  M  has  been  con- 
jectuml  with  some  pUiuibi.  .rwruU  an  old  Kreach  verb, 

mprotr  or  approutr,  to  profit  or  enrich,  from  pre*  or  /mm,  iUclf  an 
obworo  word,  which  in  modern  Kreneh  Mrrivoi  in  "ni  proa  nt 
I»u  M  (cf.  pmes,  pro***).  In  Utin  of  the  Ute  thirteenth  entmy 

•  ••  of  Wwtminster  and  KleU)  it  appeara  in  reflective  oonrtrae- 
ti»n  M  M  appnutr*.  "8e  appnurr  U  therefor 

make  one'a  profit  .  xaotly  what  in  the  Statute  of  Mertoa, 

when  the  word  itwlfdoea  not  occur,  b  exprowd  by  the  phnue 
"oommodum  ranm  faoere,"  The  ootre»ponding  MibeUn- 
••approinent "  or  "  approwemcnt "  in  the  English  of  UM  fifteenth 
and  rixtecnth  oenturiea.  In  the  •erenteenth  century  the  »j-  !lu.k- 
appro*,  appnnrmnt,  and  with  it  themktaken  derivation  from  mp- 
proban,  eame  in.  See  the  words  in  the  Oxford  Afftat  DMitMry. 

liat  been  doubted  whether  the  law  declared  by  the  statute 
WM  really  new :  Joshua  Williams  on  "Rights  of  Common.-  pp.  107, 
108 ;  I  Commons  and  Waste  Lands."  17744 ;  bat  st» 

Pollock  and  Maitland,  Hi*,  E*g.  La*t  I  612. 
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measure  in  lsj:»).  and  a  standing  commission  was 
established  to  conduct  and  regulate  the  inclosure  of 
common  land<.  Tlir  object  of  this  policy  was  not 
merely  to  bring  fresh  land  into  cultivation,  but  a  No, 
undas  regards  the  Act  of  1845  rim-fly.1  to  ^.i  rid  of 
the  old  customs  of  cultivation  by  scattered  pan •« -Is  or 
shifting  allotments  in  common  fields.  In  IS  15,  h«,\\  - 
•hen-  wax  already  a  kind  of  presentiment  of  coming 
rhaniv  ;  for  village  greens  were  specially  saved,  and  the 
inclosure  of  land  near  large  towns  was  made  subject  to 
the  consent  of  Parliament — a  consent  which  some  years 
later  was  made  necessary  in  all  cases.  Provision  was 
also  made  for  the  devotion  of  part  of  the  land  to  public 
purposes.  The  Act,  however,  was  still  entitled  "An 
Act  to  facilitate  the  inclosure  and  improvement  of 
commons  and  lands  held  in  common. 

The  reversal  of  the  inclosing  policy  may  be  dated 
from  1865.  Towards  that  time  the  rapid  increase  of 
building  in  the  neighbourhood  of  London  conferred  a 
new  value  on  lands  which  had  been  worthless  to  the 
lords,  and  created  a  ne\\-  danger  to  the  people,  who  saw 
themselves  being  deprived  of  their  playgrounds.  The 
cause  of  the  commoners  became  the  cause  of  the  public. 
Litigation  ensued  about  various  common  lands,  Hamp 
stead  Heath  among  others.  In  1865  a  Committee  of 
the  House  of  Commons  considered  the  question  of 
preserving  open  spaces  near  London,  and  the  Commons 
Preservation  Society  was  founded  by  private  exertions. 
In  the  following  year  the  Metropolitan  Commons  Act, 

1  This  appears  from  the  proceedings  of  the  Select  Commit  • 
1884.     Probably  most  of  tin  <  cia\  Inclosure  Acts  had  tin- 

same  character.    Cp.  Seebohm,  7;'  1>.  11. 


vit  MODERN  REFORMS  AHD  PROSPECT* 

1866,  put  a  stop  to  further  inclomres  within  the 
metropolitan  police  district,  And  empowered  the  In 
eloture  Commissioner*1  to  prepare  schemes  for  the 
nwiui^emenl  nn<l  regulation  nf  the 
preserved.  Some  common*.  WimM.xlon,  for 
were  separately  dealt  with  )>y  upecial  Acts. 
Meanwhile  the  movement  for  reviving  and 

••ommon  was  extended  into  the  country 
parts.     At  Berkhamstead  an  attempted  encroachment 
on    the    Ion  I'M   part   was    vigorously   and   successfully 
reaisted.     Mr.  Aogustoi  Smith,  a  tenant  of  the  manor, 
! lately  had  the  meant  of  doing  right  to  himaelf 
and  hit  follows,  Hont  <lo«rn  roon  l»y  train  early  in  the 
:•!«•  of  hours  demoliahed  about  a 
tonee  erected  by  the  then  Earl  Brownlow, 
4  care  (as  persons  abating  an  unlawful  ohctruction 
losure  alwnysshoul'h  t..  .1..  no  unneceatar}*  damage 
to  the  material!.     In  mued  Mr. 

Smith  satisfied  the  Cou  utncery  that  his  action 

was  lawful,  and  obtained  a  decree  against  any  repetition 
<»f  tho  encroachment,     A  series  of  contests  foil., wo i.  in 
commoners  were  for  the  most  part,  though 
not    uniform!;.  -,us.      In    1*71     the    rule   was 

declared  and  acted  on  by  Lord  y,  then  Chan- 

cellor, that,  where  rights  of  common  were  shown  to 
have  been  claimed  and  exercised  for  many  years,  it  was 
ity  of  the  r..urt  to  find,  if  )>o*siHe,  an  account  of 
their   origin    whieh    woiiM    justify    them  in  law.     Not 
iierloy  professed  to  lay  down  any  new 
re  can  1* 

1  This  body  hu  boon  tnarforntd  first  into  the  Laod 

:•.:.-•          !•          .          \  , :  '    . 
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dealt  with  the  case  in  a  very  different  spirit  from  that, 
of  the  judges  of  the  Kli/al.ethan  age.1  In  187-1  the 
case  of  Epping  Forest  was  taken  up  by  tho  City  of 
London,  line  tin-  peculiar  and  once  oppressive  ri^hN 
of  the  Crown  under  the  old  forest  law  were  made  i<> 
play  an  unexpected  part  in  restraining  eneroarhinents 
on  the  common.  Owners  and  occupiers  of  land  within 
a  royal  forest  were  subject  by  that  law  to  various 
burdens  and  restrictions;  thus  they  might  not  have 
fences  above  a  height  fitted  to  allow  free  passage  to 
deer ;  and  by  way  of  compensation  they  were  allowed 
rights  of  common,  subject  to  the  forest  rules,  over  the 
whole  waste  of  the  forest  without  regard  to  the 
boundaries  of  particular  manors.  This  was  an  insuper- 
able bar  to  the  lord  of  a  small  or  decayed  manor  law- 
fully making  himself  absolute  owner  of  the  waste,  as 
has  not  unfrequently  been  done  elsewhere,  by  buying 
up  the  remaining  rights  of  common.  By  a  mere  accident 
the  Corporation  of  London  were  owners  of  a 
property  within  the  bounds  of  the  Forest,  and  were 
thus  entitled  to  undertake,  as  no  private  commoner 
could  effectually  have  done,  the  research  and  ozpenM 
necessary  to  establish  their  rights  to  the  full  extent. 
At  the  instance  of  the  lords  themselves,  who  thought 

1  Warrick  v.  Queen's  College,  Oxford,  L.  R.  6  Ch.  716.  In  t lie- 
later  case  of  Goodman  v.  Mayor  of  Saltash,  7  App.  Ca.  633  (1882), 
a  still  further  application  of  this  principle  was  made  by  the  House 
of  Lords.  The  decision  established  a  right  (nominally  for  inhabit- 
ants of  Saltash,  practically  for  the  public)  to  take  oysters  in  the 
Taniar.  I  am  disposed  to  think  tho  reasoning  by  which  it  was 
arrived  at  may  be  found  to  support  claims  to  rights  over  land  also, 
which  have  hitherto  been  supposed  incapable  of  legal  existence  ; 
this,  however,  is  too  speculative  a  question  to  dwell  upon 
nor  have  any  recent  decisions  thrown  light  upon  it. 
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they  were  choosing  the  lesser  risk,  measures  were  taken 

inclosed  ;  but  the  lawn.  he  course  of  v. 

Parliament  refused  to  stop)  showed  thai  many  of  the 
ineJosures  made  within  the  previous  twenty  years,  and 
imtiiurhiil  l.y  th.  Parliament,  were  unlawful. 

In  th.-  r— nit  a  considerable  amount  of  spaee  (mtitnstH 
at  more  than  3000  acres)  was  -  preserved  but 

restored  to  the  public.1  Meanwhile  the  Parliamentary 
Commission  proceeded  with  its  work,  and  in  1878  a 

i 

London  conservator*  of  the  Forest,  with  full  powers  of 
regulation  and  management,  and  with  the  charge  of 
preserving  it  ••  uninclosed  and  unbuilt  on,  as  an  open 
space  for  the  recreation  and  enjoyment  of  the 

In  1876  a  general  Commons  Act  was  passed,  * 
took  the  great  step  of  establishing  a  presumption  f..r 
niril  as  \\i-ll  .LS  suburlu&n  commons  in  favour  of  regnla- 
iti  inclosure.     Improvement  is  expressly 
defined  so  to  m.  lu.l.-  .1  he  beauty  of  a  common, 

a  tbin^  IU'VIT  dreamt  of  it, 

Special  provision  is  mn<l<-  f«»r  Diving  facilities  for  reerea- 
md  preserving  objects  of  historical  interest.      I- 
.  even  where  it  leaves  most  to  administra- 
is  an  emphatic  instruction  to  the  Inclosure 

1  See  for  farther  details  the  Report  of  the  Commons  Presmra 

is  to  be  had  for  6d. 

*  41  Outstanding  questions  were  by  the 

same  Act  referred  to  the  ahsolnte  arbitration  of  Sir  A.  (now  Lord) 
1  questions  of  importance  in  relation  to  the  Forest 
are  now  settled,  and  the  arbitrator  has  made  his  final  award,  speci- 
fying by  a  map  the  lands  confided  to  the  care  of  the  Corporation 
of  London,  and  dedicated  to  the  public  enjoyment  lor  ever."- 
(Report  of  Commons  Preservation  Society,  1882.) 
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Commissioners  to  reverse  the  policy  of  tin-  earlier  part  of 
the  century.  Among  other  points  which  mark  a  new 
spirit,  it  makes  encroachment  on  village  greens  a  pul»lic 
nuisance.  The  iU'.-iier;d  interest  in  these  matters  lias  con- 
tinued toincrease.  LoOftl MtOOUttioOlfOT  the  piv-cr\aiioii 
of  commons  and  footpath^  h.i\e  I. cm  f.,niicd  in  several 
parts  of  the  count  ry.  In  some  cases  they  have  effectually 
withstood  encroachment;  in  others  the  mere  knowledge 
of  their  existence  has  probably  prevented  it;  sometimes 
they  have  been  able  to  promote  the  adjustment  of  dis- 
puted rights  in  the  interest  of  the  public  and  all  parties. 

Finally  the  Statute  of  Morton,  though  not  repealed, 
has  been  rendered  practically  inoperative,  "approve- 
ment" being  no  longer  valid  without  the  consent  of  the 
Board  of  Agriculture.1 

A  new  form  of  encroachment  has  lately  been  found 
to  require  new  vigilance.  Railway  companies  and  such 
like  bodies  are  prone  to  put  forth  their  hands  on  common 
rather  than  on  inclosed  land  when  there  appears  to  be 
any  choice,  that  they  may  have  the  less  compensation 
to  pay ;  and  their  managers  naturally  take  little  thought 
for  preserving  the  beauty  or  the  quietness  of  the  country 
affected  by  their  schemes.  But  several  projects  of  tin's 
kind  have  been  signally  discomfited  in  Parliament ;  and 
when,  at  the  twenty-first  meeting  of  the  Commons  Pre- 
servation Society  in  1886,  the  work  done  by  it  since  its 
foundation  was  summed  up  by  Mr.  Shaw-Lcfcvrc  and 
Mr.  Bryce,  Mr.  Bryce  was  able  to  say  "the  railways 
have  begun  to  fear  us."2 

1  Law  of  Commons  Amendment  Act,  1893.  The  whole  history 
may  be  seen  more  at  large  in  Mr.  Shaw-Lefevre's  English  Commons 
and  Forests.  3  Report  of  Proceedings,  1886-86,  p.  34. 
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In. I-. iiar,!  iut  the  reaction  against  inclosare  of  open 
land  may  justly  be  thought,  it  has,  on  the  whole,  been 
effect.  the  spirit  and  working  of 

the  law  rather  than  by  changes  in  the  law  iuelt  One 
remarkable  case  of  recent  change  remains  to  be  noticed, 
-HI  case  where,  after  the  law  had  repeatedly  been  de- 
clared by  persons  speaking  with  authority  to  be  perfect 
it  no  ne.  >rm,  a  large  measure  of  reform, 

designed  by  the  greatest  lawyer  of  the  Conser . 
party,  was  accepted  almost  without  a  whisper  of  oppoav 
We  have  seen  what  ^  unlike  was  incurred 

by  strict  settlements  of  land  when  they  were  a  no 
Coke  and  Bacon,  opponents  in  most  things,  agreed  in 
denouncing  them.      Pamphleteers  wished  "  that  there 
mi^ht  be  no  estate  but  absolute,  heritancc, 

it   mild  entails  .  .  .  and    this  would 

shorten  all  suits  about  estates.  1  the  close  of 

the  seventeenth  century  the  judges  followed  the  Chan- 
it  allowance  of  the  new-fashioned  dispositions  with 
i^uised  reluctance.    But  when  once  the  rule  against 
perpetuities  was  fixed,  the  landowners  and  conveyancers 

•  •in. -lit  ilevised  by  certain  ingenious  coun- 
sellors of  the  Restoration  passed,  in  the  esteem  of  land- 

n  of  lawyers,  into  the  category  of  things 

immemorial  and  sacred,  bulwarks  of  Chun  h  and  State. 

I*erty  Commissioners  could  find  no  fault 

in  it.     bn.l  Su  Leonards,  a  score  of  years  later,  was  of 

the  same  mind     Objections  could,  in  hia  view,  proceed 

only  from  ignorance  or  perversity.     In  such  words  as 

these   he  expounded   to   the  English  landowner  (the 

1  3 
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farmer  had  then  hardly  entered  int.,  his  reckoning)  the 
beatitudes  of  an  English  settled  estate  : — 

"A  desire  has  often  been  shown,  not  merely  to  im- 
prove the  law  of  real  property,  l»m  UIUK  « «  -.n  ily  to  alter 
it,  and  to  admit  only  simple  sett  lements  after  the  fashion 
of  the  Code  Napoleon.  Hut  the  present  plan  of  a  strict 
settlement  in  this  country  is  free  from  all  objection.  It 
does  not  place  land  extra  commerciui/t,  but  within  reason- 
able limits  enables  the  owner  to  transmit  it  to  all  his 
posterity;  and  from  its  very  nature  leads  to  succes 
settlements,  which  alone  have  kept  many  estates  in  the 
same  families.  .  .  . 

"  Thus  are  estates  quickly  resettled,  and  the  State 
does  not,  that  I  am  aware  of,  suffer  any  ineonveni. 
from  such  repeated  settlements.     No  man  in  this  country 
•  an  justly  complain  that  there  is  not  sufficient  land  in 
the  market  on  sale.  .  .  . 

"It  is  objected  that  these  purposes  are  eilected  by  a 
complicated  and  an  expensive  machinery  ;  but  who  . 
complained  of  the  complex  movements  in  a  well- finish ed 
watch  ?  We  admire  the  connection  of  its  parts  depend- 
ing on  each  other,  and  all  necessary  to  form  the  combina- 
tion which  produces  the  desired  results." 

Metaphors  are  dangerous  things.  A  well -finished 
watch  is  desirable  not  for  the  beauty  of  its  machinery, 
but  that  its  wearer  may  know  the  time  of  day.  He  will 
prefer  a  cheap  watch  that  keeps  fair  time  to  a  sidereal 
chronometer  which  is  out  of  relation  to  men's  common 
count  of  hours.  Moreover,  a  watch  is  far  from  being  a 
perfect  machine ;  the  watchmaking  trade  is  peculiar  in 
its  constitution  and  division  of  labour,  and  improvements 
have  been  introduced  only  slowly  and  wi  diffi- 
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.•ulty.  Hut  this  elaborate  combination,  it  is  said, 
duoes  the  desired  results,"  Desired  by  whom  at 
VBOBI  '  H"»,  i-  tin  point 

question  of  social  puh«y ,  \*  hich  has  gradiiiilly  been  forcing 
itaelf  on  men's  att*nti<  Leonards  and  other 

persons  of  .  iiMiwitliHtundinj;.     The  results  of  a 

settlement  are  doubtless  desired  by  iu  makers,  and 
tli.-  |»ur|H*e  is  effected  with  exceeding  skill     But  are 

desirable  for  the  common  weal  f    I  Wing  with  the 

m  hampered;  not  made  impossible  ,,<  impracticable, 
as  sometimes  appears  to  be  thought,  at  least  not  if  the 
settlement  is  framed  by  competent  binds ,  },ut  hampered 
it  is,  and  it  is  idle  t<>  deny  it.  Powers  of  sale  and 
management  are  useful,  hut  they  are  not  ownership.  I 
have  power  to  consult  any  book  in  a  great  law  li 
by  walking  a  few  score  paces  from  my  chambers.  But 

re  is  a  book  I  shun  like  to  consult,  but  can 

do  with- .in,  the  chances  are  that  I  shall  not  go.    I 
scholar  knows  the    Inference  between  having  books  at 
one's  elbow  and  having  to  go  out  to  see  them, 
is  with  attempts  to  restore  the  uses  of  absolute  ownership 
after  dismembering  its  substance. 

And  there  is  a  still  graver  economical  <*). 

settlements  than  any  real  or  supposed  want  ..f 
power  to  deal  with  the  lat.  that  they  destroy 

th.  ordinary  means  and  motives  of  an  owner  fur  dealing 
with  it  in  th.   way  of  improvom.  tenant  of 

a  settled  estate,  "  limited  owner,"  as  he  is  crpre* 
called  in  mod*  1  '.irluunent,  seldom  has  any 

capital  to  i  -he  land.     Incumbrances  created  by 

•menu   commonly   leave   no   margin    of 
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uo  beyond  what  is  needed  for  lardy  keeping  up 
the  estate.  And  if  the  limited  owner  has  other  means, 
he  is  still  without  much  inducement  to  apply  them  to 

uprovemcnt  of  the  estate  ;  if  ho  does  so,  he  sp< -mis 
for  the  exclusive  benefit  of  an  eldest  son  who  is  already 
preferred  by  the  settlement.  IK-  is  much  more  likely 
to  use  his  money  for  the  I  .cm-tit  of  younger  children  : 
and  justly,  so  far  as  they  and  he  are  concerned  ;  but 
this  divorce  of  capital  from  land  is  a  loss  to  the  land 
itself,  to  the  cultivator,  and  in  the  long  run  i«»  the 
commonweal  tli. 

Much  has  been  said  and  written  of  the  evils  of  strict 
settlement  since  the  renewal  of  law  reform  which  ' 
about  sixty  years  ago,  and  sundry  partial  measures  have 
been  taken  to  palliate  them.  It  is  needless  to  describe 
these,  for  they  have  been  mostly  superseded  l>y  the 
Settled  Land  Act  of  1882,  due  to  Lord  Cairns  as  its 
chief  author,  the  object  of  which  is  to  confer  on 
"  limited  owners  "  as  large  and  effectual  powers  of  usin^ 
the  land  to  the  best  advantage  as  are  compatible  with 
settlements  existing  at  all.  By  this  Act  a  tenant  for 
life l  has  powers  of  selling  and  leasing,  and  other  powers 
of  administration,  without  any  special  provision  in  the 
settlement,  and,  subject  to  certain  safeguards  intended 
to  prevent  abuse,  and  not  burdensome,  he  may  exercise 
tin-in  at  his  own  discretion.  He  cannot,  liowe\er.  >dl  .1 
principal  mansion-house  or  heirlooms  without  1« 
the  Court.  His  powers  cannot  be  released  or  liar^mied 
away,  and  no  disposition  purporting  to  abrogate  or 
1  Certain  other  limited  owners,  whose  position  .lill.rs  only 
technically  from  that  of  a  tenant  for  life,  are  included  in  the  Act. 
There  are  later  amending  Acts  of  too  detailed  and  technical  a 
nature  to  call  for  notice  here. 


• 


null  tin  them  it  > 

-.1-1  under  the  Act  may  be  spent (among other  purposes) 
on  tho  discharge  of  incttmbranoas,  or  on  improve- 
menu  of  several  specified  kinds.  Expenditure  on  im- 
provemetiu  it  subject  to  the  control  of  cither  the  Uad 
Commissioners  (a  body  cotMt  the  smslgmarinn 

••f  tho  former  Inclosure,  Copyhold,  and  Tithe  Com- 
mission*)  or  the  Court  No  power  u  given  to  raise 
money  from  the  Und  by  mortgage  as  distinct  from  emJe 
in  order  to  execute  improvement*  a  i*  can  he 

«!»•  ..'...       -!        ..'-.    :..;-...•:.-.       \    •      : 

The  Uit  of  authorued  iroprovemenu,  however, 
U  extended  by  the  Settled  L*n<l  i«t  he  oh- 

•enreil  does  not  alter  the  beneficial  title  to 

the  tettled  land,  or  the  investments  representing  its 
value,  or  the  increased  value  given  to  pit!  Und 

with    nioiifv  ot.t.iiiied  by  selling  another  part     The 
.111  not  enlarge  his  own  interest ;  he  can 
only  .I.-,  i-i.-  in  what  f<>nn  ::  ' y  shall  be  handed 

on  to  those  who  come  after  him.  He  may  leave  them  I 
fewer  acres  with  equal  or  greater  value,  in  the  shape 
•nbrances  taken  off  or  of  improvements 
added.  He  may  even  leave  them  money  instead  of 
land.  So  far  he  can  alter  tho  subject-matter  of  their 
righU,  but  the  right*  themselves  be  cannot  touch.  It 
was  reserved  for  another  Tory  Lord  Chancellor  in  1887 

the  au  expansion  of  estates  tail  into  fee  simple. 

Even  this,  however,  would  in  tho  main  operate  as  a 

simplitioitinn  <>f  form.     The  authors  of  the  Land  Trans- 
v.vst><!   U..!    ?..  interfere  with  the 
lomenta. 
0 
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is  still  too  early  to  say  what  \\  ill  l»o  the  economi- 
cal effects  of  the  Settle*  1  Land  Act.  No  such  cart-fully 
devised  measure  of  admim>trative  reform  in  our  land 
laws  has  been  passed  since  the  Fines  and  Recovt  i  i»  -s 
Act  Probably  its  framcrs  have  succeeded  in  their 
intention  of  removing  every  obstacle  to  dealing  \\ith 
>ettled  land  that  is  not  involved  in  tla-  very  existence  of 
M  1 1 lements.  Experience  must  show  how  far  the  count  ry 
will  be  satisfied.  Reforms  of  this  kind  aru  most 
for  their  timr,  and  their  promoters  deserve  all  honour. 
But  they  all  add  to  the  eoin plications  of  a  system  already 
tOO  Complex  ;  and  the  day  >e«  HIS  to  DO  at  liand  \\hen 

the  system  will  no  lunger  liear  this  process,  and   i 
struction  must  lie  faced. 

The  traditions  of  English  character,  tin-  Hmim>tanees 
of  an  age  of  commerce,  and  the  example  of  other  Km: 
lish-speaking  communities,  all  seem  to  point  to  the  sim- 
plification of  landholding  and  the  encouragement  of 
absolute  ownership.  On  the  other  hand,  there  are  cer- 
tain speculative  reformers,  of  late  very  loud  and  busy, 
who  will  have  it  that  private  ownership  of  land  is 
altogether  wrong,  and  instead  of  desiring  that,  so  far  as 
may  be,  every  man  should  l»e  his  own  landlord, 
making  the  State  every  man's  landlord.  To  di>« n  — 
such  schemes  is  not  within  my  province.  As  Lord 
Hobhouse  has  well  said,1  "they  are  hardly  proposals  for 
the  alteration  of  the  laws  relating  to  land,  or  of  any 
other  branch  of  municipal  law  commonly  so  called  :  Imt 
rather  for  shifting  the  very  basis  of  English  society,  and 
remodelling  it  on  different  theories  of  property,  and  of 
the  relation  between  the  State  and  individuals." 
1  Tht  Dead  Hand,  1880,  p.  164. 


N  ii  MODERN  REFORM*  AND  PROSPECT*  1M 

It  will  In-  time  for  lawyers  to  take  a  serious  view  of 
what  is  barbarously  called  •  aJonaKsation  "  (but 

it  deserves  a  barbarous  name)  when  iu  advocates  have 
shown  themselves  capable,  as  thus  far  they  have  not,  of 
appreciating  the  enormous  difficulties  that  would  beset 

idea.     No  law  could  be  framed  for  destroying  |. 
property  in  land,  or  (what  some  of  these  reformers  lake 
to  be  the  root  'he  relation  of  landlord  and 

tenant,  without  hundreds  of  keen-witted  men  forthwith 

mselves  to  evade  it  The  history  we  have 
surveyed  has  given  us,  perhaps,  examples  enough  of 
what  happens  when  thr  I. -it. -r  ..f  laws  is  matched  against 
the  n.i  t.in  and  of  things. 

As  to  the  question  of  public  economy,  I  have  nothing 

to  say  Not  only  is  it  not  my  business  here,  I  mi  1 

cannot  imagine  that  those  who  were  not  convinced  by 

ire  likely  to  be  convinced  by  anything  1 

could  add.     It  U  said  that  working  men  in  London  are 

to  be  taken  with  those  projects  of  national 
dism.     It  may  be  so ;  too  few  of  them  are  ballasted 


in  their  course  by  much,  or  any,  of  the  magic  of 
-hip.  .in-  «>f  the  north  country  are  already 

in  great  part,  through  the  operation  of  Km  Ming  societies, 
full  owners  of  the  homes  they  dwell  in.     L.-t  - 

inderstand  that  our  new  social  reformers 

onfiscate  his  we  11 -earned  cottage  neither  more  nor 

less  than  the  squire's  mansion  and  the  manufacturer's 

mill — that  he  too  is  to  become  a  rent-paying  tenant  of 

the  State,  or  a  so-called  occupying  owner  taxed  up  to 


July 
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the  rental  value  nf   his  holding — and   I    think    lie    \\ill 

c  his  risks  of  poverty  to  such  progress  as  tin 
enthusiasts  of  the  East  or  the  West  have  to  offer  him. 
The  extreme  Socialists,  after  threatening  in  brave  words 
to  extinguish  both  the  great  historical  parties  of  our 
Commonwealth,  ha\e  i,  Anally  rehuH'rd 

by  the  electors  of  Great  Britain,1  and  have  lost  \vhat 
little  representation  in  Parliament  they  had  snatched 
in  the  last  few  years.  We  may  be  permitted  to  trait 
that  the  progress  of  English  laws  and  society  will  he,  as 
it  has  been,  in  a  steady  course  of  rational  reform  ;  that 
men  of  power  and  wisdom  may  be  with  us  in  time  of 
need  in  the  future  as  they  have  been  in  the  past ;  and 
that  the  terrible  fascination  of  revolution  may  remain, 
as  it  yet  is,  alien  and  impotent  among  our  people. 

Dea  magna  dea  Cybebe,  dea  domina  Dindymi, 
procul  a  mea  tuus  sit  furor  omnis,  era,  domo  : 
alios  age  incitatos,  alios  age  rabidos. 

1  In  Ireland  there  has  never  yet  been  room  for  tlu  m. 


\  I'I'KX  hi  \ 


NOTE  A.— TIIK  OEAMAXIC  LAXD  8mi* 

KKW  passages  have  beta  more  dfcsfnssad  than  the  short  aeeooat 

of  early  German  agn  M  the  GOTMNM  of  Tadttu  (c 

i«>     The  best  exposition   u  still,  perhaps   that  of  Wait* 

(Dmtfffn  IV/aammw-CitaeAtrAlf  vol  t  ate*  ed.  18051 

are  tome  useful  note*  m    Mr    H     Kurnrflux'  recent 

:.  of  the  book  (Oxfofd,   18941     The  critical  worth  an 


"  Agri  pro  numero  cultorum  ab  anivenu  vici»  [at.  in  vket] 
occujv  -  inox  inter  w  necundum  dignationem  parti- 

until!  item   paitienUt  eamporum  tpatia  praattent. 

Arra  per  anno*  mutant,  et  •uperett  ager.* 

iranalato  to  thw  el!  rtnan  townalup 

at  a  whole  take*  up  a  tract  of  land  according  to  ihe  number 
of  iu  hiwbandmen.  The  land  to  occupied  U  then  allotted 
among  the  member*  in  proportion  to  their  rank,  the  extent 
of  open  ground  making  thu  proecat  a  simple  one.  The 
part-els  under  the  plough  are  shifted  yearly,  and  there  U  land 
to  spare." 

.  <s  MHI'«H si  meant     It  might  mean  a  whole 

tribe  or  nation,  a  State,  as  we  may  (airly  call   it,  if  we 

remen  it  was  not  organised  like  the  modem  Stele. 

he  partition   of  lands,   newly  occupied  or  otherwise, 

between  iiuiivi.hml  rultiv.it<>r»  i«  the  work  not  of  the  State, 

f  the   smaller  community  which  appears  on  various 

scales  and  under  various  names,  and  for  English  purposes 

may  best  be  called  a  townshn  ossiblc,  and  indeed 
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probable,  that  from  the  earliest  times  not  only  the  kings  but 
other  great  men  had  large  portions  of  tin-  land  allotted  to 
them  in  separate  lordship.  Such  mm  \\viv  nut  nimil-rrs, 
but  lords  of  the  communities  which  might  be  s.itlcl  ,.n 
their  lands.  But  it  is  also  probable  from  what  follows  that 
it  is  a  communal  system  that  Tacitus  here  has  in  vi.  \\. 

Tlu-  alternative  reading  has  much  more  MS.  autlmri: 
it,  vicis  being  the  reading  of  only  one  MS.  But,  though  it 
is  defended  with  great  ingenuity  by  Orelli  (1848),  and  is 
tempting  in  some  ways,  it  makes  a  difficult  and  amhiguous 
sentence.  It  would  imply  that  (1)  Tacitus  was  at  a  loss  to 
give  a  more  definite  name  than  univerri  to  the  German 
agricultural  unit ;  (2)  the  same  ground  was  successively 
up  by  different  communities.  We  should  thus  get,  at  lir.-t 
sight,  a  closer  agreement  with  Caesar's  account  (B.  Q.  vi.  22, 
quoted  in  Stubbs's  Sel.  Ch.  p.  53).  But  it  is  by  no  means  clear 
that  Tacitus  meant  to  agree  with  Ca-sar,  who  appears  rather 
to  be  describing  clans  still  in  a  nomadic  stage,  while  Tacitus 
seems  to  be  speaking  of  the  permanent  settlement  of  fresh 
tracts,  "new  takes,"  as  they  say  on  Dartmoor. 

As  to  the  process  of  partition,  it  is  clear  that  already 
there  were  distinct  degrees  of  rank,  that  the  more  worshipful 
man  got  more  land  allotted  to  him,  and  the  less  worshipful 
less.  "  Arva  per  annos  mutant "  is  taken  by  the  best  modern 
authorities  to  refer  to  the  course  of  husbandry,  and  signify 
the  alternation  of  crop  and  fallow.  But  it  may  also  import 
(what  seems  otherwise  probable)  that  every  man  had,  or  might 
have,  a  different  parcel  allotted  to  him  each  year.  In  like 
manner  "superest  ager"  may  refer  to  the  unallotted  common 
land  of  the  township,  or  to  vacant  land  imt  yet  appropriated 
by  any  township,  or  to  both. 

Fustel  de  Coulanges  considered  this  passage  of  Tacitus  in 
his  Recherche*  sur  quelques  probl&mes  d'higtoire,  Paris,  1885.  He 
thinks  that  Tacitus  wrote  it  for  the  information  of  Roman 
readers  as  farmers  rather  than  as  publicists,  and  that  this 
accounts  for  the  want  of  technical  definition  which  has  given 
so  much  trouble  to  modern  commentators.  "  Tous  les  termes 
se  rapportent  a  la  culture."  It  is  quite  true  that  the  leading 
word  occupantur  expresses  a  bare  fact,  and  does  not  involve 


Iff 

any  particular  inference  a*  to  the  kind  of  right  m  which  the 
"  done  ;  on  the  other  hand  it  does  not  exclude  any 

of  Fu.iel',,  work  may  be  found  la  the  Introduction  to  the 
French  translation  of  Maine*.  P.tiejs  QiawssUei,  *«A  i./. 
JMsi  «»r  fttiloOT  <<«  eW,  Paris,  18«'j  >n  the 


of  comparison,  and  a  new  one  to  most  English  readers  at  any 
rate,  on  the  history  of  land  flommnniries  in  Spain. 


history 
NOTE  a— SYMBOLIC  TRAXSFKA  is  EARLY 


Profaawr  Sohm,  folbwing  K.  Maurer  and  Schmid, 
that  the  AA  Mbookw  was  the  common  mod*  of 
and  ROM  ao  Cur  at  to  deny  that  symbolical 
at  all  before  UM  Conquest     (F\ 


JbdU,  Weimar,  1880,  p.  30.)  But  the  abatnet  of  record* 
appear*  quite  inconclusive.  It  wat  not  a  native  Anglo-Saxon 
or  Qennanie  custom,  but  a  foreign  practice  introduced  under 
clerical  influence*  "  iuxu  exempU  Romanorum,"  to  keep  any 
11  records  at  all  Besides,  it  is  not  the  ease  that  we 
l«for«  the  Conquest  "kerne  Spur  der  Inrwt 
There  are  half  a  doien  examples  in  the  Cod  Dipt.  See  Nos. 
12,  *37,  104,  11  J,  M77.  mill.  In  No.  114  a  sod  from 
the  place  is  expressed  to  be  delivered  along  with  the  book. 
In  the  other  eases  it  is  mentioned  to  hare  been  placed  on  UM 
altar  or  on  the  book  of  the  Gospels.  Two  of  UM  charters, 
here  also  noted  by  an  asterisk,  are  marked  by  Kemble  as 
forgeries.  But  the  like  incident  must  have  been  found  in 
genuine  originals  which  the  forger  was  imitating.  Two 
other  eases  may  be  added  from  the  Black  Book  of  Peter- 
borough,  in  a  record  printed  by  Dr.  Stnbbs  in  1861,  and 
accepted  by  him  as  genuine.  Early  in  the  eighth  century 
glorious  king  of  If  ercia,  on  the  occasion  of 
a  visit  to  Medesham-stede,  gare  to  the  brethren  he  found 
there  thirty  inanentes  at  Lengtricdnn,  and  confirmed  the 
v  placing  on  the  Gospels1  Book  a  sod  taken  from  the 
place."  Again,  a  purchase  of  lands  at  Oedenanac  from  the 
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"wai  r.itilir.l  :il   Tonitun    Northampton  ?)  in  tin- 
chamber  by  joining  of  han«l.-.  ami    1  y  placing  a  sod  ir»\\i 
Cedenandc  on  the  Gospels'  Book,  in  the  presence  of  I 
Saxulf."     Here  we  seem  to  catch  tin-  \<  rv  moment  of  the 
linal   struggle  of  the  older  symbolical  ceremony  with    the 
"book,"   which  for  great  occasions  was  to  supersede  it — if, 
indeed,  it  did  so ;  for,  as  Pnlgrave  has  observed  (Proofs  and 
Illustration*,  ccxxviii.),  the  silence  of  most  charters  as  to  any 
symbolical  delivery  really  proves  nothing.     My  own  l.«  li.  f 
is  that  for  the   common  occasions  of  private  persons  the 
symbolical  transfer  never  went  out  of  use.     It  seems  to  me 
no   extravagant   supposition  that    many  of   the  symbolical 
customs  still  found   in   coj. v  holds,  such  as  sunvn<l«-r  by  a 
straw    in    the    manor    of    Wintfrin-Jiam,    in     Linen]  • 
(Academy,  Nov.  19,  1881,  p.  386),  are  really  of  iinin. 
antiquity.     On  Sohm's  an<l  S< -limid's  theory  they  would  be 
late  medieval  imitations  of  the  Franco-Norman  custom. 

It  seems  far-fetched,  however,  to  find  in  the  laws  of 
Alfred  an  attempt  to  convert  book-land  into  family  or 
customary  land  by  way  of  reaction  towards  pure  Teutonic 
principles  (Mr.  Lodge  in  Essays  in  Anglo-Saxon  Law,  pp. 
70,  71).  The  law  says  that  a  man  who  has  inh. -riir.l 
book-land  from  his  kindred  must  not  give  it  from  tli<- 
family  "  if  there  be  writing  or  witness  that  it  was  forbidden 
by  those  men  who  at  first  acquired  it,  and  by  th<  -si-  who 
gave  it  to  him,  that  he  should  do  so."  Probably  this  was 
only  a  confirmation  of  existing  law  (compare  the  preamble), 
and  it  rather  goes  to  show  that  restrictive  clauses  were 
often  disregarded  than  anything  else.  But  it  does  seem 
to  allow  validity  to  restrictions  of  this  kind  not  expressed 
in  the  book  itself,  but  only  declared  by  the  donor  in  the 
presence  of  witnesses — a  point  not  noticed  by  Mr.  Lodge. 
So  far  we  may  say  that  the  peculiar  quality  and  privileges 
of  book-land  were  kept  in  check  by  the  old  family  principles. 


NOTE  C. — THE  ORIGINS  OF  TIM    MANOR 
It  may  be  useful  to  state  in  a  suinn 


theories  as  to  th«  orif? 

.  liave  prevailed  amottf 

times.     For  »horuie*»'  «*)«,  U»ey  will  have  to  U 
inth-  the 

B*  ft!    •  .:  i,  •.  ..,*   ..,,..•••••  -...:.. 

to  give  an  exact  account  of  this  or  that  author**  opiniona, 

lion,  the  changes  of  fashion,  MOM  might  my,  if  the  dignity 
lory  suffered  it      Thote  who  d«ur«  a  mom  ouvfuJ 
ttd   deuilad   rtodjr  of  UM  dUhmt  ichooU  a»jr  findit 
MI  tl.  «radoT« 

M  AV«^  «nd    I).  v.'   work  on  IV  OU 


•iir  tui.i.il.-  ..f  tin,  century,  or  Utcr,  UK 

.late  of  the  Norman  Oooqturt,  and  for 
afterwaith,  the  greater  part  of  English  Und  WM  held  at  the 
abeolute  will  and  pleaffore  of  the  lords  of  manor*.  The 
medieval  cuitoma  evidenced  in  survey*  and  court  rolls  were 
supposed  to  have  arisen  (so  far  as  any  rights  of  the  tenant 
were  concerned)  out  of  mere  sufferance,  •  by  a  long  series  of 
immemorial  <HKT*^hnnmt4  on  the  lord."  *  It  was  not 

hat  before  the  Conquest 

the  land  was  to  a  great  extent  in  the  hands  of  free  yeo- 
men or  peasant  proprietors.  These  were  supposed  to  have 
been  •  .r  reduced  to  villenage  by  the  Norman 

lords,  leavr  or  no  trace  in  records  of  the  Anglo- 

•  great  work,  Tkt  Sanmi  in  JT«f/e*<  was  pub- 
lished in  1848,  but  the  opinions  of  his  school  were  not  fully 
established  in  the  acceptance  of  scholars  and  the  general  use 
of  teacher*  till  nU.ut  twenty  years  later.  However,  the 
acceptance,  when  it  fairly  set  in,  was  so  complete  and  un- 


»  M  .'•  Comma**  m*d  Qtmmm  JlsUi  (Cambridge, 

1887)  may  also  be  u»rt 

'  BUckstone'a  Cam,  t  dr*r  whether  ftbeksfceae 

thought  this  proMS  tlatcU  from  before  the  Conquest  or  not,  bat  I 
think  !.-  would  not  hsre  put  it  much  before  in  any  ease. 
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questioning  as  almost  to  invite  a  reaction.  According  to 
this  school  the  type  of  tli«-  <  in-manic  community 

was,  ain««iiu'  tlu;  Saxon  conquerors  of  Britain  as  elaewhnv, 
an  association  of  free  men  equal  in  rL-ht-.  if  n«-t  in  social 
rank  <»r  wealth.  rl'l  or  township  was  a  group  c.f 

joint  owners,  acknowledging  no  superior  except  for  military 
service  and  other  purposes  of  public  order  and  justice,  and 
ivjulatin^  its  own  internal  affairs.  Personal  h>rdship,  how- 
was  among  the  early  <;«imanic  institutions,  and 
territorial  lordship  was  already  growing  up  some  con- 
siderable time  before  the  Conquest;1  in  fact  feudalism  was 
impending,  and  the  Conquest  only  accelerated  the  reception 
and  definition  of  feudal  rules.  Probably  no  serious  writer 
of  this  school  would  have  denied  that  many  details  remain*  <1 
obscure  as  to  dates  and  otherwise.  Nevertheless  it  was 
agreed  in  the  main  that,  whether  the  process  began  earlier 
or  later,  servile  tenants  did  not  encroach  on  the  lords  as 
supposed  by  Blackstone  and  the  modern  law-books,  but  on 
the  contrary  the  lords  encroached  on  rights  and  lilit-r 
the  occupiers,  which  were  more  ancient  than  their  own.  It 
was  not  disputed  that  the  Saxon  freemen,  like  the  citi/ens 
of  a  Greek  or  Roman  city,  had  below  them  a  considerable 
class  of  unfree  men,  slaves  in  fact.  This  indeed  has  never 
been  disputed  by  any  one,  though  in  some  popular  descrip- 
tions of  the  free  village  community  the  existence  of  slavery 
may  have  been  allowed  to  fall  a  good  deal  into  the  back- 
ground. The  German  word  "mark  "  and  the  phrase  "mark 
system"  were  freely  adopted  by  writers  of  this  school,  and 
their  doctrine  is  often  called  the  "  mark  theory,"  though 
there  is  really  no  English  authority  for  the  use  of  "mark  ' 
as  a  synonym  of  "village  community"  or  "township." 
Maine's  Village  Comrnunities  is  justly  esteemed  the  best 
general  exposition  of  the  theory  for  English  readers,  and 
this  for  the  very  reason  that  Sir  Henry  Maine  professed, 

1  In  Kcmble's  view  (Sou'  .  i.  307),   "tin-  ruin  <>f 

the  free  cultivators  and  th«-  overarowtn  of  the  Lorcu  "  had  already 
gone  far  before  the  time  of  ^Ethelred.  In  <>t!i< -r  words,  the  an<  i« nt 
free  institutions  had  broken  <l<>\vn  .it  least  a  century  heforo  the 
Normans  came.  (Cp.  Freeman,  N.  C.  v.  462.) 


APPENI 

M  regards  European  institutions,  only  to  uke  the  results  of 
the  prevailing  Germanic  school  M  he  found  them.  U  most 
be  Added  that  this  school  has  new  regarded  the  village  eom- 

v,  township,  or  *•  mark,"  M  a  mere  association  of  < 
wise  unconnected  bonaeholde  or  individuals,  like  a 

IV'  .  1 1 

duo  or  oonflMvaaj  company.      BOOM   Dona 
,  1  absolutely  hirtoriral.  it  alway 
to  have  made  the  atjodation  poarible  in  the  ftnt 
Kemble  and  Maine  arc  both  exprae*  nay  emphatic,  on  thia 
noedle«  to  remind  educated  readen  bow  in- 
archaic  eodetiea.     A  fictitioaa  brotherhood  wae  the  founda- 
tion of  the  Germank  comitat**,  and  played  a  fOMiderabto 
part  in  the  early  itagee  of  fcudalum,  at  M.  Flach  baa  lately 
shown. 

The  Blackttonian  theory  (at  we  may  call  it  for  con- 
venient) had  taken  it*  facU  from  the  legal  formulas  of  the 
later  Middle  Ages,  as  interpreted  by  the  still  later  classical 
text-writer*  of  English  law.  The  Germanic  theory,  dis- 
carding this  unreal  treatment  of  a  large  and  complex 
process,  corrected  the  former  view,  as  we  have  just 
seen,  by  taking  account  of  political  and  economic  develop- 
ments, and  bringing  the  purely  English  history  into  line 
\vitli  the  general  mass  •  •  •  learning  and  tr.i 

.lie  later  extensions  of  this  method  in  such  hands  as 
Mane's  f  prepared  the  way  for  a  critical  react 

It  was  found  that  close  attention  to  the  details  of  medi- 
eval agriculture  and  at 


the  Germanists,  if  not  as  unconscious  of  them  as  the 
Blackstonians,  bad  left   in    the    background.     Anglo-Saxon 
;   they  do  go  i;  ,  show  us  the  tiller* 

<>f  the  soil  in  a  condition  not  materially  dim-rent   fn-m  th<> 
tge  of  the  thirteenth  century.     The  labour-dues,  well- 
post- Nonuan  inquests  and  court  rolls,  are  there ; 
t<>  whom   they  are  rendered  is  there;    the  1 

>  See  especially  Kemble's  Appendix  A  on  patronymic  place* 

VU  Ayricuitml  tommmmity  e/  Uu  MUUU*  Ayn.     (Eog. 
by  Col.  Ouvry,  Cobden  Club,  IK 
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artificial  sylstem  of  common  -  li « 1«1  cultivation,  though  m.t 
described  in  terms,  is  plainly  there  too  when  one  has  learnt 
to  trace  it.1  Free  communities  are  not  vi.-iUy  then-,  only 
supposed  survivals  of  ancient  freedom,  which  aft  IT  all  may 
be  regarded  as  ambiguous,  li  <-n  Teutonic  enthusi- 

asm and  the  brilliance  of  Kemble's  exposition  had  spent 
their  early  charms,  tin-  <|U»--tion  became  inevitable  :  \Va- 
the  free  village  community  ever  there  at  all?  AVhy  should 
not  the  usual  medieval  relations  between  the  lord  of  a 
manor  and  his  tenants  in  villenage  be  as  old  as  anything 
else  in  the  manorial  system  ?  Is  not  the  \\lmlr  s\>i. m  i rally 
of  one  piece  ?  These  and  such  like  points  were  raised  by 
Mr.  Seebohm's  work  in  this  country.  Soon  after  his  English 
Village  Community  had  begun  to  engage  serious  attention, 

.stel  de  Coulanges  independently  attacked  the  G< 
school  on  the  Continent  In  addition  to  destructive  criticism 
of  the  German  "mark  theory,"  some  writers,  and  notably 
Fustel,  have  undertaken  to  maintain  that  the  supposed 
Teutonic  village  community  is  nothing  but  a  continuation  of 
the  Roman  villa,  whirh  beyond  any  doubt  was  a  great  man's 
estate  cultivated  by  servile  work.  Neither  Fustel's  methods 
nor  his  results  have  been  generally  accepted  in  hi 
country.  M.  Paul  Viollet,  M.  Flach,  M.  Dareste,  ai 
Glasson,  have  all  criticised  his  work  (partly  by  way  of  self- 
defence)  with  more  or  less  severity,  and  have  pointed  out  that, 
although  he  constantly  and  justly  insisted  on  strict  accuracy 
in  distinguishing  fact  from  conjecture,  his  own  use  of  authori- 
ties was  not  always  adequate  or  even  exact  M.  Flach  is  of 
opinion  that  even  in  Gaul  there  was  nothing  like  a  general 
survival  of  Roman  municipal  institutions.  It  is  to  be 
observed,  in  any  case,  that  Fustel  de  Coulanges  never 
examined  English  facts  or  documents  himself,  nor,  so  far  as 
I  know,  expressed  any  opinion  whether  his  conclusions,  which 
were  strictly  limited  to  the  materials  before  him,  would  be 
applicable  to  the  English  settlement  in  Britain.  Whoever 
wishes  to  rely  on  Fustel's  work  for  English  purposes  ought 

1  This  is  less  material ;  for  if  there  were  no  Anglo-Saxon 
evidence  at  all  it  would  be  impossible  to  believe  that  such  a  system 
was  introduced  after  the  Conquest 
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to  be  pr*  jiawl  to  allow  thai  the 

:» 

not  materially  differ  MM!  in  (teal  j  ana  Mr. 

Aahley,  BOW  of  Harvard  I 

4-  followed   Kiutel  without  r«crve,  he*  not  to  my 
ki    ..  •  I.      .-•       •        .   .•.  •    •       ,  : 

'  school  of  early  English  history,  If  one  may  call 
it  to  by  way  of  contnut  to  the  "mark"  school,  U  a  Rnmmi 
Wag  one,  and  atand*  more  or  lam  onmmitlid  to  alliance  with 
•o  Mr.  Ooota  and  other  students  who  have  from  time  to 
time  endeavoured  to  abow  that  the  per*i*tenca  of  Rnmen 
elemeaU  in  ou:  ion  hai  been  underraUd.  Much 


re  on  the  .ubj«t,»  I  am  bound  to  etete 

•    • .     • .   •       •       .   •         v.  :      •     • . .       .  i  ]-:.:: 

in.     It  11  (lOMible,  however,  to  deny  or 
»at  free  villace  oommunitiee  existed  in 


;.!•.:..••.        :     :  :  .    :.'          :..:  .  in:t\ 

Roman  villa.  Maine  hat  mggerted  with  much  force*  that 
it  may  have  been  the  Roman  villa  that  waa  influenced  by 
the  barbarian  village,  Teutonic  or  other.  It  would  U 

the  province*,  or  even  in  Italy,  to  be  modelled  to  acme  extent 
on  tlu-  enatoma  with  which  the  majority  of  the  alavee  doing 
out  iloor  work  bad  been  familiar  in  their  old  homea. 

The  -  villa  "theory  may  be  aaid  to  be,  to  a  limited  extent, 
a  reatoratiou  of  the  Blackatonian  or  older  manorial  theory. 
So  far  aa  the  facU  from  the  Oooqneat  to  the  thirteenth  or 
fourteenth  century  are  concerned,  ita  upholder*  agr* 


Blackatone  in  regarding  the  law  of  the  king's  judge*  as  a 
correct  expraeaion  of  those  fade.  But,  instead  of  holding 
that  both  fact*  and  law  dated  from  the  Norman  Oonqnee^ 
leory  carries  them  back  aa  far  a*  the  Engliah  conquest 
of  Britain,  There  seem*  to  be  in  thia  school  a  tendency,  and 
almost  an  avowed  wish,  to  encourage  modem  optimist  views 
of  social  program  by  representing  the  tiller*  of  the  soil  *j 

1  Cp.  Andrew*,  Tkt  OtfJMfaa  *~r,  op. 
-       «WtV*m,p.33i 
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slowly  but  steadily  throughout  the  early  Middle 
Ages  from  a  worse  to  a  better  position.  It«  adherents  are 
therefore  really  very  far  fn.m  having  returned  to  tin-  I 
stonian  point  of  M--W  :  they  take  in  a  much  wider  field,  ami 
aim  at  much  more  complete  explanation.  They  have 
certainly  done  good  by  demanding  and  enf<>r<  ;; 
examination  of  the  evidence.  And  Mr.  s. •«•!.., hm  lia 
tin-  first  modern  writer  toexhil.it  and  prove  what  a  yardland 
in  the  common  fields  really  was.1  Meanwhile  the  nun-! 
of  tills  school  cannot  be  said  to  have  estal»li.-hed  themselves 
fit  her  here  or  on  the  Continent  Mr.  Elton,'-'  Mr.  K«  mini 
Digby,:{  and,  I  think,  most  of  our  legal  scholars,  adhere  to 
the  Germanic  doctrine  in  the  main,  though  not  to  the  in- 
cautious generalities  of  secondhand  expounders  whieh  are 
-till  repeated  now  and  a^ain  in  Mmi-popttltt  writing.  I-Y«>m 
Russia  the  Germanic  champions  are  ivinfniced  l>y  Mr. 
Vinogradoff  and  Mr.  Kovalevsky,  —  strong  allies  both, 
Vinogradoff  with  a  knowledge  of  the  English  documents, 
published  and  unpublished,  in  whieh  perhaps  only  Mr. 
Maitland  can  rival  him,  Kovalevsky  with  wide  command  of 
analogous  facts  and  developments  in  Slavonic  societies  at 
every  stage  of  civilisation.  Mr.  Kovalevsky  derives  the 
Russian  village  community  from  the  expansion  of  a 
archal  family,4  and  calls  attention  to  the  fact  that  indepen- 
dent and  dependent  communities  have  actually  existed  in 
Russia  side  by  side  in  historical  times.  This  is  of  great 
importance  when  equally  universal  and  unqualified  claims 

tde  on  behalf  of  either  type  as  the  proximate  M 
of  the  English  manor. 

1  It  would  be  rather  interesting  to  know  when  people  began  to 
forget  what  it  was,  but  this  could  bo  ascertained  (save  by  good 
luck)  only  with  more  labour  than  it  would  be  worth.  In  some 
manors,  e.g.  Berkhamsted,  name  and  thing  had  disappeared  as 
early  as  the  reign  of  James  I. 

a  Article  on  Mr.   VinogradofTs   Villainage  in  England,   Law 
Quart.  Rev.,  viii.  117;  and  see  "Early  Forms  of  Landhol 
Eng.  Hist.  Rev.,  L  427. 

' reduction  to  the  History  of  the  Law  of  Real  Property,  4th  « •<!. 
Oxford,  1892. 

*  Modern  Customs  and  Ancient  Laws  of  Russia,  Lond.  1891 
eh.  iii. 


. 

may  add  that  the  number  and  petition  of  BafUeft  land- 

the  noaiiJty 


holders  who  were  certainly  free  at  UM  time  of  the 

*rd  •  dsstth,  to  which 

Survey  constantly  ».  f.  r».  are  among  the  ilteiente  to  be 
carefully  eootidered  in  dealing  with  thit  problem  of 

Him  number  was  much  underrated  by  Mr. 

variety  of  Domesday  terminology.    The  M  thanes "  of  Wi 

,    i  :••!..      '. .  \    :      '.'.:.  '     :  .'  '.    • 

many  ten  •  same  claat  are  entered  mer* 

Thut  the  supposed  ••  fact  that  Domesday  dote  not 

free  tenants  in  the  greater  pert  of  England"  (Mr.  Ashley  in 

Jfcon.  Am,  iii  166)  is  an  illusion. 

,     rvgard   to   the  TftHfirffl    tXKiflf,    Mr.   Mailland't 
!.-.::.       >  .  '•/  •         •  ,   ;  • 

Seldcn  Hoc*,  1 888  ;  and  tee  Mr.  O.  II.  Blaketley,  -  Manorial 
110  Quart  7iVr.f  v.  113)  have  proved,  in  my 
opinion,  that  ti  feudal  and  derived  from 

tenure,   and    independent    alike    of   any    earlier    popular 
.liont  and  of  economic  organisation.     The  distinction 
n  the  -court  baron"  of  the  fieeholdert  and  the  "cus- 
tomary court "  of  the  bate  tenants  it  a  relatively  modern 
formalism ;    early  medieval  leeordt  know  only  of  a  curie 
Uynlu  when  there  is  any  adjective  at  all.     I  now  have  no 

ti  it  very  ancient,  and  grew  up 

y  transformation  of  any  more  ancient  popular  court, 
I'ut   iii  direct  competition  with  the  hundred  court.     There 
is  no  sufficient  reason  to  think  that   there  was  ever  any 
popular  court  lest  than  the  hundred  court,  and  the  M  mark- 
er tome  time  taught  to  believe 

in  at  if  it  were  at  well  known  at  the  King's  Bench,  is  a 
creature  of  ingci  unwarranted  conjecture. 

From  all  this  it  it  a  long  and  dangerous  leap  to  the 

.-ion  that  the  origin  of  our  medieval  land  system  it  to 

any  considerable  extent  not  Germanic  but  Roman.     I  am  no 

more  disposed  to  accept  any  such  conclusion  myself  than  I 

was  when  I  first  wrote  thit  book. 

In  1893  Prof.  Earle  suggested  in  the  Eetmcmie  Jewnal 
that  the  syllable  v*U  or  wrf  in   English  place-names  may 
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sometimes  be  u   survival    of  a    Roman    rilla.      \    kn..\v    no 
reason  a  priori  why  villa  should  not  ived  soraei 

as  cattrum  certainly  often  did,  hut  even  if  ih- 
up  to  the  mark  of  conviction,  as  I  can  hardly  think  it  does, 
I  do  not  see  thai  tory  of  civilisa- 

ti"n  in  this  island  would  be  much  affei •: 

NOTE  D.— Vn.i  i:\.\.,r.,  Vn.i.i  IN  TlVURB,    •  HOLDS 

The  first  condition  for  a  clear  understanding  of  the  "base 
tenures"  of  our  books  is  to  keep  in   vi«  \v  the  distinction 
between  the  tenure  of  tin-   lan«l   an«l  the  personal  condition 
of  tin-  tenant      For  this,  as  recognised   in   the   thirte.  nth 
century,  the  classical   autliority  is  Bracton.     He    mentions 
tenants  on  the  king's  demesne,  whose  ancestors  held  1 
-,   Imt   were   put   out  by  the  strong   hand,  and 
allowed  to  take  back  their  holdings  to  he  liolden  in  villenage 
by  base  but  certain  and  assigned  services  (cp.  as  to  this  Dial, 
de  Scaccario,  I.  c.  x.).     These   tenants  are  personally 
"since  they  perform  their  services  not  in   n_aid   of  their 
persons,   hut  in  regard  of  their  holdings."     Compare,  as  to 
this  the  old  English  document  called  Rectitudines  > 
Personantm,  §  2,  p.  372,  in  Schmid's  collection:  the  "cot- 
setla,"  who  renders  labour-rent  such  as  after  the  Con 
was  called  servile,  is  personally  free,  for  "  he  is  t 
hearth-penny  on  Holy  Thursday  as  every  free  man  ought "  ; 
so  Kemble  has  well  noted,  Saxons  in  England,  i.  ?>-i't.     To 
return  to  the  demesne  tenants  in  Bracton,  they  cannot  brinx 
the  ordinary  real  actions,  "but  only  the  little  writ  of 
according  to  the  custom  of  the  manor  "  ;  that  is,  tin-  jn: 
tion  was  in  the  king,  not  as  king,  but  as  lord  of  the  parti- 
cular manor.     Yet  a  tenant  in  ancient  demesne  might   have 
the  assize  of  novel  disseisin  against  a  stranger,  and  under 
exceptional  conditions  he  or  his  feoffee  might  have  it  even 
against  the  lord,  see  the  opinion  set  out  in   Mr.  Horwood's 
Preface  to  Y.  B.,  20  &  21  Ed.  I.  p.  xvi;  ailed 

glebae  ascriptitii  (cp.  again  the  Dial,  de  Sca<  ' .},  but 

Bracton  regarded  this  as  expressing  not  a  bondage,  but  a 
right;  not  that  they  might  not  go  elsewhere,  v  shall 


APPKKI 


not  be  enforced  to  bold 

Imt  that  the  lord 

form  the  service*  (fa  ?•).    Though  not  properly 

eoeege,  they  are  regularly  ealled  loemen :  ep,  OU  .V«i. 

Briefe   de   recto  clanen,     i      II,   -I  \aaia, 

the  condition  of  a  free  man  any 


than  of  a  slave.     For  a  free  man  may  bold  to 

«k''',  'loinK'  »lutt.-v.-r  M-m..-    th.-r.-'..   Ul-.n^,  an.l 

'••a  be  free,  since  he  doaa  ihii  in  mpnl  of  UM 


age  ia  a  tenure  rendering  uncertain  and  unlimited 

=  u  it  cannot  be  known  at  eventide  what  service  bath 
be  done  in  the  morning,  that  is,  where  the  tenaii 
to  do  whatever  ia  oommamhd   him*  (Bracton,  fo. 

the?  kind  of  tenement  ia  villenage,  whereof 
:«  mere  and  other  privileged.  Mere  villenage  ia  that 
which  ia  so  held  that  the  tenant  in  villenage,  ufclfcr  frm  or 
bond,  shall  do  of  villein  service  whatever  ia  commanded 
him,  and  may  not  know  at  nightfall  what  be  must  do  on 
the  morrow,  and  shall  ever  be  held  to  uncertain  dues  ;  and 
be  may  be  taxed  at  the  will  of  the  lord  for  more  or  for 
leas  ...  yet  so  that  if  he  be  a  free  man  he  doth  this  in 
the  name  of  villenage  and  not  in  the  name  of  personal  ser- 
vice ...  l.ut  if  he  be  a  v.ll.  in  [by  blood],  be  shall  do  all 
these  things  in  regard  as  well  of  the  villenage  aa  of  hie 
person-  (fa  2086).  The  only  difference  in  the  eerviees  was 
in  the  mtrdutwm  on  marrying  a  daughter,  which  waa  an 
personal  servitude  (being  a  flue  paid  to  the  lord 
:m  of  a  slave.  As  to  the  origin  of  the  custom 
an.l  W..I.I  M  Mr.  I'.k.-'-  hitt-lu  •  ir-ltook  of 

.  Series.     I  venture  to  guess  that 
ily,  as  he  suggests,  the  word  baa  to  do  with  wuwrr,  and 
moans  a  fine  for  marrying  beyond  the  manor  boundary,  but 
the  original  form  was  nuarr-sMiJ,  ep.  the  Domesday 

..* •          ^«M*»        tmmt      Mrl.i.-lt    ».  .HkAWA*    «n     - -ii Ul_  !      L 

•Hf  wnicii  r 

Suseex,  a  &  i.  296,  and  in  Oxfordshire 
1546X     Merchet  was  not  of  right  drmamUihie  from 
the  free  man  holding  in  villenage :  "nee  enim  taaebitnr  ad 
are,  quia  hoe  non  pertinei  ad  pereonam  liberi 
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Bed   villani";    and  even  on  this  point  tin    evidence  is  not 
uniform    a>    in    later    books.      Bracton's    de    iure    sn 
doubt    whether    tin-    practice-    was    lixnl     in    lii.s    «.\\n    time. 
Privileged   villena^e  is  then  .lrscril.nl    .  ;iv   ni    the 

jiersonally  free  men  already  mentioned  in  the  passage  first 
cited.     Bructon  also  mentions  :   qualified  villenage 

in  which  the  services  are  defined  by  express  agreement, 
"ex  conventione "  ;  this  is  not  properly  called  privileged, 
but  the  terms  agreed  upon  are  enforceable  against  the  lord 
(fo.  209a).  But  I  have  some  <loul>t  whether  these  sentences 
belong  to  the  original  text.  I  suppose  tin-  personally  free 
man  who  held  in  villi-n.rj.-,  pi  i\  ile-cd  or  not,  mijjit  always 
perform  the  services  by  deputy  if  he  could  find  one.  Cp. 
Bracton,  fo.  199,  200,  on  the  "exceptio  vilhnau'ii. 
cases  70,80,281  in  I'.racton's  Note-Hook,  ed.  Maitland,  1887. 
Thus  in  Bracton  it  is  quite  clear  that  the  conditions  of 
the  tenure  and  the  personal  status  of  the  tenant  have  no 
necessary  connection.  Not  only  a  free  man  may  hold  en-vi It- 
land,  but  a  bondman  may  hold  and  deal  with  free  land  as 
against  everybody  but  his  own  lord  (fo.  266),  and  he  D 
general  sue  any  one  but  his  own  lord,  and  in  some  cases 
even  him  (1656) ;  cp.  Pollock  and  Maitland,  Hist.  Eng.  Law, 
i.  399.  It  is  not  uncommon  for  a  group  of  unfree  villeins 
to  find  one  man  for  particular  works  :  this  would  usually  be 
one  of  themselves,  but  I  doubt  whether  the  lord  cared  who 
did  the  work  so  long  as  it  was  done.  And  in  Littleton, 
and  Coke's  commentary  on  his  text,  the  distinction  is  equally 
clear  (compare  Co.  Litt.  576,  58a,  with  Litt.  s.  172,  and 
Co.  Litt  116,  117).  There  is  already  a  source  of  confusion, 
however,  in  the  double  meaning  of  villanus.  At  the  time 
of  Domesday  the  serf  by  blood  was  called  serous  (later 
nativus],  never  villanus.  But  gradually,  by  a  kind  of 
euphemism,  the  word  serous  was  dropped,  and  villanus  came 
to  mean  sometimes,  as  aforetime,  a  man  holding  ly  a 
certain  kind  of  service,  but  often  a  man  personally  unfree. 
In  Glanvill  we  see  the  terminology  in  a  state  of  ti..- 
He  always  calls  the  bondman  nativits,  but  his  condition  (not 
merely  the  tenure,  but  his  personal  state)  is  called  villen- 
agium ;  a  reclaimed  bondman  is  said  to  be  in  villenatjio 


\ITKNM\  fit 


rtf«ifiM4  as  synonymous  with  Mltnu.     By  UttitiomV  time 

the    W,,nl    \lllritl   -"-cm.,   M  A   Hllr,   f  haVr    ltnj-.rU»l 


ida,  though  a  careful  nuui  might  speak  ofa«rillein 
•  himself  ajpun*  m 


in  blood"  if  he  meant  to 
The  distinction  in  substance,  *  abort  said,  is  still  perfectly 
clear.     Coke,  perhaps  misinterpret*  Uttleton  in  OM  plac*, 
!ial  the  lord  of  a  manor  cannot 

prescribe  for  a  ftne  payable  by  erery  tenant    wuhm    the 
manor  who  name*  a  daughter  w 
"for  none  ought  to  make  such  AM  hat  only 
Coke's  glo»  on  this  U  M  follow. :  -that  U,  either 
of  blood,  or  frwmen  holding  in  villenagt  or  haea 
Oomparing    Hracton't   more    explicit  etHeaent,  U 

'.:•.:•:       i,         :     :.  . .  •      •  .    .•  :     t       ••'.;.•     •    •       .:       .  ..  , 

freemen  holding  in  Ttllanage  (a  174,  which  mgga*  the 
contrary,  and  is  cited  by  Coke,  b  not  part  of  Littleton*,  own 
text,  but  an  interpolation.  Sea  the  note  in  Tomlin^  edition, 
1841).  But  CokVi  Tiew  may  he  supported  by  Y.  R  10 

and  43  K  .  pi  13.     And 

U  wrong,  it  U  only  on  a  detaiL  When  we  come  to  Black- 
•tone  (Comm.  II.  92.06)  the  coufiuion  is  completr.  H, 
writes  at  if  wholly  unaware  that  riltanu*  ever  meant  any- 
thing but  a  penonal  terf :  the  Kbtr  komo  towu  in  rtUtmagio 
somehow  escapes  his  notice  altogether,  and  the  early  copy- 
holder  is  represented  by  him  as  an  enfrai 
and  nothing  else.  Blackstone'i  confuted 
account  has  been  adopted,  so  far  a.  I  know,  by  all 
text-writers  before  Mr.  Kenelm  Digby,  who,  going  back  to 


md  Bracton,  restored  the  distinction  which  Black 


stone  had  obsci;  blundering  of  Blackstone's  Com- 

mtntarift  on  this  point  is  the  more  remarkable,  inasmnch  as 

•iwidf  rat  ions  on  Copyholds  show  that  he  at  one  tame 
read  and  to  some  extent  appreciated  the  earlier  authorities. 

ig  the  tract  and  the  Oommtmtarim  together,  his  theory, 
so  far  as  he  had  one,  appears  to  hare  been  that  personally 
free  men  1.  nage  existed,  but  were  a  very  small 

class,  and  were  ultimately  repressnted  by  the  customary 

u  not  said  to  bold  at  the  will  of  the  lord  ;  that  the 
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ordinary  copyholder  always  represented  a  nativu* ;  and  that 
tin  tenure  of  the  nativiu  was  not  only  burdensome,  but 
wholly  precarious  until  long  after  the  Conquest.  This  is 
a  long  way  from  the  facts,  though  perhaps  not  much  further 
than  the  opposite  one  of  regarding  the  normal  township  as 
a  self-governing  corporation,  and  villenage  as  a  post-Norman 
development  or  abuse  of  Anglo-Saxon  »« -i-Mom. 

As  to  the  personal  condition  of  tin-  /i»i//V/,  modern  scholars 
seem  pretty  well  agreed  that  legally  it  might  have  been  one 
of  great  hardship,  but  in  practice  they  were  for  the  m...-i 
]>art  not  so  very  badly  oil'.  The  least  favourable  view  of 
position  1  have  nn-t  with  is  Nasse's,  thr  mo>t  favour- 
able, Mr.  barking's  (Domesday  of  Kent,  note  57)  and  Mr. 
Thorold  Rogers's  (History  of  Prices,  vol.  i.).  These  la-t  wi  it-  is 
appear,  however,  at  least  as  much  concerned  to  make  out  tin- 
state  of  the  modern  labourer  worse  as  to  make  out  the  state 
of  the  old  nativus  better.  Mr.  Thorold  Rogers  certainly 
underrates  the  positive  evidence  that  personal  servitude,  as 
distinct  from  attachment  to  the  soil,  was  known  lon^' 
the  Conquest.  For  example,  it  was  elaborately  discussed  in 
1302  whether  a  neif  marrying  a  free  man  became  free 
absolutely  or  only  during  the  coverture  (Y.  B.,  30  &  31 
Ed.  I.  p.  164).  Again,  in  1305,  it  is  pointedly  stated  by 
the  Court,  the  question  being  whether  free  or  villein  service 
is  due  from  certain  land,  that  a  plea  of  the  tenant's  personal 
freedom  is  irrelevant  as  regards  the  land  (Y.  B.,  33  K<1.  I.,  p. 
10).  Probably  it  was  not  common  for  bondmen  to  be  sold 
apart  from  the  land,  but  there  is  no  doubt  that  it  was  some- 
times done  (Madox,  Form.  Anglic.  Nos.  756-62).  In  the 
absence  of  evidence  it  would  be  a  plausible  theory  that  the 
ignorance  or  carelessness  of  Norman  surveyors  ami  judges 
confused  the  lowest  classes  of  free  men  with  the  bondmen, 
in  which  process  the  dependent  free  man  lost  something,  l>m 
the  bondman  who  formerly  had  no  rights  at  all  ultimately 
gained  much.  Such  a  view  has  l,e.-n  taken  by  the  Bishop  ,,f 
Oxford  (Const.  Hist.,  I.  429)  and  also  by  Mr.  freeman.  Jlut 
the  evidence  shows  a  shifting  (if  anything  rather  than  a 
confusion  of  the  names,  and  possibly  to  some  extent  the 
actual  state,  of  different  classes,  a  StandcsvencJiiebunf}  as  one 
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«ay  in  Carman.      In  tb»  Kicheqoer  Domesday  me  find 

.1.  Bordarii,  Obterii,  Servt       la  UM  ^••rfsy  •/ flt 
/'iiu/X  A.I  round   number*  a  century  and   a 

quarter  Ulcr,  we  find  Trnentes  of  •rvrral  desrriptineji  (libew 


de  tern  Main,  and  others),  Ootarii,  and    .'  • 
It  may  be  difficult  to  assign  the  true  relation  of  this  elasj*. 

Cbsjmons  amd  Gammon  J\4*X  pp.  »*  *ff);  bat  anyhow  there 
is  the  fact  that  in  the  thirteenth  century  the  minnl 
tions  which  the  Conquest  might  be  supposed  to  eflaa 
as  far  from  having  disappeared  as  ever,  and  went  on 
changed  or  shifted  names.  It  by  no  means  follows,  of 
course,  that  all  these  terms  imply  differences  of  jimngjaj 
status.  It  is  hardly  possible  (especially  after  Mr.  Seebohm's 
w.>rk)  to  maintain  that  ton/aria*  and  catarim*  signify  any- 

but  the  general  nature  and  site  of  the  holding.  Bat 
the  leading  types  are  well  enough  marked.  In  the  eleventh 
century  there  was  the  free  man  in  the  fullest  sense  compatible 

having  a  lord  at  all,  wl.  'go  where  he  would 

«iiii  his  land,"  or,  if  he  chose,  alienate  it,  «  vendere  vel  dare 

-  .t  nit  vendere  cui  voloit,"  in  the  phrases  of  Domss 

day  Book.     Then  there  was  the  dependent  free  man,  who 

*eek  a  new  lord  if  he  chose,  bat  at  the  cost  of  leaving 

the  land :    "  potuit  ire  quo  volebat,  sed   non  com  terra." 

are  the  coliberti  of   Domesday  in   Dorset,  eisewbsre 

called  "sokemen"  (Eyton,  p.  40), l  and  the  thanes  in  the 

western  counties  who  held  church  lands  and  "could  not  be 

separated  from  the  church.*     Then  we  have  the  still  more 

r  .urn;rfifiiu  in  the  language  of  the  twelfUt- 

•  nth  century  authorities,  such  as  /    •    >  ,     .  I 
who  cannot  quit  the  land  without  the  lord's  consei 
of  all  comes  the  thrall  or  srmu.     In  the  thirteenth 


1  Eyton  treats  the  rtf/ani,  in  Dorsst  st  any  rsto,  as  an  onrrre 
class ;  but  I  fail  to  «*  why.  Doabtlsss  thsy  were  inferior  to  th. 
emssras,  who  slresdy  paid  a  Axed  mooey-rent  for  all  ssrvies;bat 


of  Ubour-wnti. 
sofrei  MI      i»deveraw    ;., : .  hi 
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I  apprehend,  these  distinctions  were  by  no  means  out  of  use, 
except  that  tin-  power  of  seeking  a  new  lord  "cum  terra  sua" 
had  disappeared,  as  being  repugnant  to  feudal  ]»rini-ii>lr>. 
The  liber  homo,  ascriptitius,  and  aennu,  were  still  separate  and 
defined  conditions  of  men.  The  "ascriptitii  <|iii  vill.mi 
dicuntur "  of  Dial.  Scacc.,  I.  x.,  seem  to  be  not  serfs,  but 
degraded  free  men.  Again,  we  know  that  villenage  by  blond. 
as  distinct  from  villein  or  customary  tenure,  existed  and  was 
recognised  not  only  in  books  but  in  practice  down  to  the 
seventeenth  century.  "Queen  Eli/ab.-th  in  1574  issued  a 
commission  for  the  enfranchisement  of  most  of  tin-  l«>n<l- 
servants  in  the  manors  belonging  to  the  Crown.  And  tin -iv 
is  a  case  reported 'as  late  as  the  fifteenth  year  of  James  I., 
in  which  an  issue  as  to  villenage  was  tried"  (Elton,  Custom 
and  Tenant-right,  p.  29).  In  the  face  of  this  it  is  impossible 
to  hold  that  the  sections  of  Littleton  on  villenage,  for 
example,  are  the  mere  survival  of  legal  pedantry  describing 
obsolete  institutions  as  if  they  were  still  alive.1 

Thus  much  of  the  persons.  Now  for  the  tenure 
should  really  be  needless  at  this  day  to  contradict  Black- 
stone's  story  that  all  our  customary  tenures  were  invented 
after  the  Conquest  by  the  more  or  less  capricious  indulgence 
of  the  lords  of  manors.  Still  it  may  be  worth  while  to  re- 
capitulate the  facts. 

1.  There  is  no  reason  whatever  to  suppose  that  the  actual 
tillers  of  the  land  were  materially  disturbed  by  the  Con 
except  where,  as  in  Yorkshire,  the  land  was  harried  as  a 
punishment  for  stubborn  resistance.2 

2.  Customary  tenants  an-,  in  point  of  fact,  found  existing 
from  Domesday  till  now  without  any  discontinuous  change 
in  their  tenure  or  its  incidents:  unless  we  are  to  count  for 

1  As  to  the  frequent  and  early  commutation  of  services  for  money 
payment,  see  the  Glastonbury  Inquest,  pp.  37,  69,100  ;  in  the  two 
latter  passages  it  appears  as  already  of  long  standing.    Even  the  dis- 
tinction between  fixed  and  arbitrary  service  as  a  test  of  the  character 
of  the  holding  is  not  alwavs  ;m<l  absolutely  to  be  relied  on  :  see  the 
Peterborough  Book  (Appendix  t«.  Gfcm  in  rob.  Camd.  Soc.,  1849, 
p.  160),  where  we  find  sokemen  bound  for  certain  days  in  summer 
time  to  do  "quidquid  iusserit  dominus." 

2  Cp.  Domesday  of  St  PauVs,  Introd.  p.  xxx. 
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such  the  Anal  allowance,  temp.  Kd.  IV.,  of  U* 

maintain  their  titl.  in  the  King's  courts  even  as  against  their 

•>•    I  ne  customs  toemselves  near  every  mark  01 

rmnafcr  by  symbolic  ceffemoniss  (ml 
mention*  in  a  sufficiently  appropriate  eonleit,  Owes*.  II.  313, 
but  without  seeing  its  real  tignificanc.) ;  a  variety  of  rules 
of  descent,  showing  affinities  to  early  customs  Disserved  in 
Europe  ;  and  the  record  and  attestation  of 
title  by  the  manorial  court*,  in  furtu*  a|>|«rentiy  modelled 
on  ancient  popular  procedure  ;  all  the* 

fcedalissm,  but  to 


feudalism  or  to  usages  springing  up 
a  state  of  society  far  older. 

4.  The  country  where  common  fields  abound,  at  we  learn 
from  the  fafftt  nftHtffrnl  and  diinnatod  by  Naess,  is  also  the 
country  of  small  copyhold*.  We  know  that  common  fields 
represent  a  e  system  of  agriculture.  If  copyhold, 

equally  represent  a  primitive  system  of  tenure,  it  is  natural 
that  where  the  one  persists  the  other  should  pertut  also. 
If,  as  the  accoui  y  received  would  hare  it,  copyholds 

are  of  post-Norman  origin,  the  coincidence  is  inexplicable. 

*ard  Coke  said  that  copyholders  come  of  an 
ancient  house,  he  spoke  more  truth  than  he  knew.  The 
ancient  customary  holders  of  land  under  a  lord  who  were 
not  great  man  enough  to  hold  their  estates  by  charter  before 
the  Conquest,  and  have  them  confiscated  after  it,  are  repre- 
sented by  the  modern  copyhold  tenants,  and  in  most  cases 
we  may  well  think  that  the  customary  tenant  practically 
had  a  fixed  tenure  from  the  first  There  is  a  significant 
Paul's  inquisition  of  1828  (Dom*d*y  o/  A. 
/W«,  ed.  Hale,  p.  52) :  "Terre  akermannorum  quas  dominus 
potest  capere  in  manu  sua  cum  vult  «in<  hcrcditahe 

succession!*"     The  words  as  they  stand  inr.-l.i  be  clearer; 
muniis"  seems  to  stand  for  the  more  usual  "calumpniis,* 
i*.  claims,  and  the  meaning  to  be  that  in  these  particular 
:>gs  a  deceased  tenant's  heir  had  not  any  customary 
to  succeed.     This  implies  that  in  other  cases  there  was 
such  a  customary  right,  especially  when  we  bear  in  mind 
the  canon  of  inquiry  that  in  medieval  surveys  what  is  un- 
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usual,  not  what  is  usual,  is  specially  noted  outside  the 
coiiiiii..ii  forms  of  description. 

r  all,  tli. -iv  is  IK i  ivason  to  suppose  that  the  lawyers 
of  Westminster  in  tin-  thirteenth  century  were  less  dogmatic 
or  more  disposed  to  pay  attention  to  the  real  facts  and 
working  of  local  usage  than  their  follower-  in  tin-  sixteenth 
or  nineteenth.  Their  confusion  of  rillamu  and  acrvus  may 
have  been  to  some  ext.-nt  delibrratr  (Pollock  and  Maitland, 
Hist.  Eng.  Law,  i.  413). 

I  do  not  say  that  in  every  case  copyhold  is  an  ancient 
customary  holding.  It  is  possible  that  servile  tenements  of 
tlu-  most  precarious  kind  may,  in  the  course  of  tin-  Middle 
Ages,  have  grown  to  some  extent  into  customary  estates. 
Nay,  I  think  there  is  one  class  of  copyholds  which  may  with 
considerable  probability  be  referred  to  such  an  origin,  tin- 
copyholds  of  so-called  imperfect  tenure  which  are  still  fre- 
quent in  the  western  counties  (Elton,  Custom  and  Tenant- 
right,  p.  63).  These  are  the  copyholds  for  lives  or  years 
where  the  fines  are  still  uncertain,  and  there  is  no  strict 
right  of  renewal, — a  kind  of  estate  which,  in  Mr.  Elton's 
words,  "  by  the  severity  of  the  lord's  exactions,  and  the  re- 
currence of  a  servile  phraseology,  is  shown  to  have  descended 
from  the  precarious  holdings  of  the  natives  who  could  call 
nothing  their  own."  Long  as  it  has  taken  to  establish  even 
an  inchoate  tenant-right,  I  should  be  disposed  to  put  back 
the  origin  of  these  holdings  far  beyond  the  Norman  Conquest. 
They  prevail  only  in  the  west  of  England,  if  indeed  they 
are  found  at  all  elsewhere.  There  is  no  reason  why  thi- 
should  be  so  if  they  began  as  the.  holdings  (.f  Knglish  serfs 
or  degraded  five  men.  15ut  theiv  ,  reason  why  it 

should  be  so  if  they  began  as  the  holdings  of  a  conquered 
T.ritish  population  who  remained  as  the  serfs  and  tenants  at 
will  of  the  English  invaders  on  the  land  which  had  formerly 
been  their  own.  In  the  east  and  south-east  the  British 
tillers  of  the  soil  were  slain  or  dispersed.  The  remnant 
who  may  have  been  reduced  to  servitude  left  no  distinct 
traces  on  the  new  form  of  society.  In  the  west  the  English 
conquest  was  milder  and  more  gradual.  Still  it  was  a 
conquest  by  the  strong  hand,  and  the  relation  of  mere 


have   rvally   .it.lol    U-turni    ihr 

.  Uhmen  who  wm  the  eaptiva*  of  hi.  i|M»r      It 
Mwm»afa  ,ldil>K«  of  lh«  We*- 

have  all  the*)  centuries  been  growing  into  what  we  DOW 

<u  copyholds  of  imperfect  trnnrr. 
In  the  CAM  of  the  ptfflltar  ** OTBvtntfpTttfy *  V*m«y  of 

t:.,-    Oonilfa    i:. ;:..:.-•        ntJJ,    v-  :.    :       :         iMMt  I  I    •    li 

heritable    internet,   bat   no*    be   rea.1 


year*  •onethin^  hke  prof  of  a  Otltk  origin  U  attainable. 


Thb  cu.toiu,  fully  described  in  Conmnen't  ipedal  ivport  of 
Howe  «.  Brentou,  prteenU  distinct  tnnffg^t  to  the  coetoejse 

'  custom  of  Cornwall  (and  formerly  of  the 
contiguous  parU  of  Devon  alao),  and  the  similar 

.  ozi«t  in  :  f  Derbjahira, 

to  us  from  a  time  earlier  than  the  English  occupation ;  and, 
indeed,  when  we  remember  tl»at  in  Cornwall  the  English 
occupation  is  allowed  to  have  bean  of  the  moat  superficial 
•  ven  by  those  who  are  leart  favourable  to  the  |»re«erva- 
lion  of  Celtic  elements  elsewhere,  there  it  hardly  room  for 
two  opinions  on  this  p.. 

it  is  above  suggested  as  to  the  origin  of  the  imj 
copy  1  west  of  England  may  perbapa  be  strengthened 

by  consideration  of  the  manner  in  winch  personal  villenage 
was  tl  :  y  at  the  date  of  the  Domesday 

I  he  Abstract  of  Population  in  the  second  volume 
of  HI!  .*  the  facia  ready  to  hand  ;  and  in 

./loofCW  eyareeil 

with  '  1  charts  (p,  861     We  and  that  the 

•v  hole  population  steadily  diminishes 

as  w«>  rn  and  western  parU  northward  and 

eastward.     In  Cornwall  and  GlouccMenhire,  the  form. 
really  a  West-Welsh  county,  the  latter  .till  half. Welsh,  the 

1  Co*t*mifr  (U**n*1t  iv.  409  (usances  locales  do  doouiae  eoaft- 
able  dt  Cornoaitle). 
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•em  are  almost  one  in  four.  In  De\..n-hiie  they  arc  little 
short  of  one -fifth,  in  Shropshire  over  one-sixth,  in  Dorset 
and  Somerset  not  much  under,  and  in  Hamj-hire  they  are 
:h  ;  in  Worcestershire  and  Wilt-hire  it  is 
about  the  -.nnc.1  As  we  cross  from  west  to  east  there  is  a 
notable  change  ;  the  average  in  the  southern  midland*,  such 
as  Berks,  Oxfordshire,  Warwi.  k-hire,  is  roughly  one-eighth. 
As  we  go  on  to  Leicestershire,  Nottinudiam-diire,  Stallnid- 
:  -Ik,  and  Suffolk,  we  lind  the  .-i-rfs  ten  \»T  cent  of 
the  population  at  most  In  Derbyshire  there  an-  hardly  any 
•  ind  in  Lincolnshire,  Jluntin^don.-hire,  Rutland,  and 
Yorkshire  there  are  none  at  all.  In  the  north-west,  again, 
Cheshire  shows  a  small  proportion,  less  than  one -twelfth. 
In  the  south-east  the  distribution  seems  irregular  ;  in  Essex 
the  serfs  are  about  one-ninth,  in  Kent  ninn-thini:  less  than 
one-tenth,  in  Surrey  something  more,  while  in  Sus-ex  they 
are  less  than  one -twentieth.  Local  accidents  of  forest  and 
ieiiland  may  in  part  account  for  these  diversities  ;  the  less 
profitable  soil  would  be  more  in  servile  occupation,  an 
would  be  employed  as  herdsmen  in  the  uncleared  or  hall 
cleared  forests.  In  any  case  the  average  is  much  below  that 
of  the  western  counties.  In  one  word,  the  serfs  are  1. 
proportion  as  the  English  settlement  of  the  country  is  more 
complete.  This  decreasing  ratio  from  west  to  east  cannot  be 
an  accident,  and  we  are  led  to  infer  that  both  the  descent 
and  the  tenures  of  the  nativi  represented  by  the  present 
"  imperfect  copyholders "  of  the  west  were  not  English  but 
Welsh.  Not  that  there  is  anything  I  know  of  to  exclude 
the  possibility  that  the  Welsh  themselves  before  the  English 
invasion  had  serfs,  who  may  not  have  been  Celts  or  even 
Aryans,  or  that  these  people  left  a  permanent  mark.  .M  r. 
Elton  (Origins  of  Knylith  History,  ch.  viii.)  has  collected  a 
mass  of  facts  tending  to  show  that  the  preference  of  younger 
to  elder  sons,  which  in  this  country  survives  in  the  form  of 
borough-English,  is  derived  from  non- Aryan  sources.  And 
ethnologists  appear  to  be  satisfied  tli.it  the  physical  characters 
of  a  prehistoric  race  of  short  and  dark  men  who 

1  In  Herefordshire  the  proportion   is  evidently  high,  hut  the 
numbers  seem  to  be  uncertain. 
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certainly  neither  Teutons  nor  Oslta  are  amply  vieibU  in 
modern   England.      But  for  the   |>mn*t   purpose  I  kssp 

Within   hutoric    1.U.IU. 

4's  courts  came  to  assnais,  as  they  did  at 
as  early  as  the  beginning  of  the  fcnrteenlh  century 
H),  thai  there  was  no  vUlenage  in 

Kent  is  an  unsolved  riddle.  The  doctrine  wmi  ...  f«r  that 
a  man's  freedom  was  established  by  showing  that  any  of  his 
was  born  in  Kent,  ".,uia  c«et  impossible  servum 

Alienage  certainly 

later,  as  Boomer  has  shown  (TV****  e» 
73.76);  to  say  nothing  of  the  diaVul 
the  toul  disappearance,  within  two  centuries 
or  thereabouts,  of  the  servile  class  registered  in  Domesdsy. 
The  legal  doctrine,  which  no  less  certainly  was  acted  upon 
by  the  courts  o.  .us  example  of  the  rapid 

.   •      -'         .'.  i     .         •  •  .       •        '!:!::.       ,-;,-!.«        -.     '  :  .    • 

indicting  th.-ni  an-  n..t  ri-in,,t«  ,,r  dilfii-ult  nf  occrm. 
Tl  E.  — PRIMOUKXm-RK  IX  SOCAOE  LAX  I* 

There  is  mill  much  obscurity  about  the  manner  in  •- 
primogeniture  was  extended  from  lands  of  military  tenure  to 
socage  lands.     It  is  certain  that  when  Qlaovill  wrote— that 
is,  about  a  century  after  the  Conquest — gmvelkind  was  still 
the  prevailing  rule.     In  GlanvilTs  chapter  on  inheritance 

re,  as  a  rule  of  common 

law,  usecundum  ius  repii  Angliae,*  is  expressly  confined  to 
Und*  uilitary  service.     As  to  the  land  of  a 

soc-rnan,"  it  has  to  be  ascertained  whether  the  land  was 
partible  by  ancient  custom.  If  so,  the  sons  take  equally, 
BtiBj  thai  ;:..  b  I  I  n  ntj  Iki  oUei  h*  Dia  :.  .-.':.  :.'• 
terms  of  making  recompense  in  value  to  the  others.  If  the 
land  is  not  partible,  then,  Macoording  to  the  custom  of  some, 
the  first-born  shall  have  the  whole  inheritance  ;  according  to 
the  custom  of  others,  however,  the  lastrborn  son  is  heir." 
Thus  primogeniture  and  borough. English  appear  aa  local 
us  on  an  equal  footing.  The  heat  specific  evidence  of 


•JL">  TMK   I  \M>  LAWS 

customary  primogeniture  I  know  (.f  i<  the  case  of  ( 
inferior  tenants  of  the  Prior  of  Canterbury,  who  were 
liberitokmttHni.  l.iit  whose  tenure  li;nl  servile  incidents  (Klt"i», 
Tenures  of  Knit,  106).  It  has  been  suggested  that  in  thi« 
case  the  rule  was  imposed  after  the  Conquest  on  socagers  who 
were  driven  by  need  or  the  strong  hand  to  accept  grants  in 
base  tenure  (Kenny,  Essay  on  Primoynti 
1878,  p.  31);  but  this,  considering  (Jlanvill's  language, 
appears  by  no  means  a  safe  inference.  There  are  also  local 
rules  of  inheritance  in  various  customary  tenures,  showing  a 
preference  of  the  eldest  (or  sometimes  the  youngest)  daughter. 
(Elton,  Custom  and  Tenant-right,  Appendix  D.)  These  evi- 
di-ntly  have  nothing  to  do  with  feudalism.  Si-.-  further  as  to 
customary  primogeniture  or  indivisible  holding  Mr.  (after- 
wards Sir  R.)  Morier's  "Report  on  Tenure  nf  Land  in  the 
Grand  Duchy  of  Hesse,"  Par!.  Papers,  1870,  Ixvii.  1 !»:',,  1 :•:. 

In  Bracton,  writing  after  the  lapse  of  nearly  another 
:y,  we  find  a  significant  difference,  though  not  at  first 
>ight  a  great  one  (fo.  76a).  It  is  still  a  question  in  each  case 
whether  the  heritage  is  by  ancient  usage  partible  or  not. 
But  if  not,  then  primogeniture  becomes  the  rule  without 
further  inquiry.  Local  custom  is  to  be  considered  only  in  tin- 
case  of  villein  tenure.  Fleta  (1.  5,  c.  9,  §  15)  copies  Bracton 
almost  word  for  word.  Bracton's  language  shows  the  tendein •%• 
of  primogeniture  to  increase,  and  the  desire  of  lawyers  to 
hasten  the  process.  We  cannot  accept  it,  however,  as  show- 
in.'  how  far  matters  had  really  gone  ;  and  fur  this  reason,  that 
it  proves  too  much.  What  Bracton  says  does  not  admit  of 
the  existence  of  borough- Knglish  in  any  land  of  freehold 
t'-uure.  But  we  know  that  there  must  have  been  In.: 
English  freeholds  in  Bracton's  day;  for  there  were  such  win  -n 
Littleton  wrote,  and  there  are  still  such  in  our  own  day. 
Therefore,  what  we  really  learn  from  Bracton  is  that  t  la- 
lawyers  of  the  thirteenth  century,  in  their  zeal  to  improve 
the  position  of  primogeniture,  were  ready  to  outrun  tin- 
actual  law  and  practice  as  they  existed  then  and  have  existed 
ever  since. 

Again,  Bracton  does  not  say  or  suggest  that  tin  -re  was  any 
presumption  for  or  ngainst  the  partiality  of  socage  lands. 


..: 


Mr.   K.-MH     /:.MV    M    Mi  )•*•*  ]•    M 
tion  to  a  CAM,  decided  in  the  year  IfOO,  M 
that  lime  ihe  burden  of  proof  was  on  those  who 
under  the  custom  of  division.     Th«  r**urd  u  .hurt 

I'ladU   de    Irf,  h..    S   Job., 

liabed  from  UM  original  roll  by  the 

Selden  Society,  M.  .  i    \\     I'    UildotJ. 

1890,  pL  01):  — 

.Irbertuade  Heivil!  [|~m]  vrraus  Willelmum 

da  Beivtll  duas  virvabu  tarre  com  pertineatiia  in  Uunetorp 

•le  aoeagio  quod  fuii  jmlru  eontm 

in   villa,    rl   \\  rt  defeodit  ittt  eiua   et   qnod 

•oeagiuiu  illu.l  nuti.iiuia  i«nuum  f«>u  MO  debrt  pwtiri  et 

[Gilbert  offen  two  marlu  to  the  king  to  have  an  ingot* 
instead  of  trial  by  battle  on  the  iwue]  utnim  terra  ill.* 
pariiri  tolet  et  »ii  partibili*.  Et  ipw  voloit  poncr*  at  in 
iuratain  inde  et  «|uta  (JiloU-rtu*  nullam  probam  produ&tt 
oooaideraiam  «t  qn  am.  eat  tine  die  et  qaietiu." 

s  however,  doea  not  show  that  therr  vat  a  pfwuap. 
tion  in  favour  of  pnmogvnttare  ;  it  only  ahom  that  there 
was  no  presumption  to  the  contrary.  The  holding  might  or 
!>•  dirwible  by  ancient  curtom  ;  whether  it  wat  to 
was  a  queation  of  tact.  It  waa  the  pUmtifT.  hntinaas  at  in 
any  other  cate,  to  prove  the  Cacta  on  which  be  relied,  and 
among  them  that  the  Un-l  had  from  ancient  timea  been  divia- 

ll.lr. 

he  elder  ton  had  been  plaiutilf  be  would  not 
in  Iik.-  iii.inn.-r  have  been  called  on  to  prove  that  primogeni. 

K-al  rule. 

«  certain,  however,  that  daring  the  thirteenth  century 

.•cniture  made  great  advance*.     Before  the  century  waa 

..ut  it  had  come  to  be  spoken  of  aa  the  common  law  of 

.nd.     In  1S9S  we  find  it  said  that  "  in  some  placet  aa 

the  tenementa  holden  in  aocage  aa  other  teaemeata  are 

governed  by  the  common  law"  ;  and  the  custom  of  Kent  ia 

already  spoken  of  aa  peculiar  (Y.  &,  <0  K  :«ord 

Omce  Serie*,  pp  hen,  and  some  yean  later, 

it  wan  »till  an  -pen  queatkm  of  fact  whether  given 
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were  partible  or  not  (30  K.I.  I.  j>.  60,  A.D.  1302). 

came  a  time,  no  doubt,  and  probably  not  lon^  .  when 

by  making  tin-  i  .  nt  the  pnrtihle 

tenure,  except  in  Kent,  was  e\:  i.      I'm 

dence  of  the  steps  by  which  tlic  process  was  complete.!  appears 

to  me  to  be  still  wanting. 


NOTE  F. — "  CESTUI  QUE  USE  "  AT  COMMON  LAW 

The  action  of  cusumpsii  was  u1x>ut  contemporaneous  with 
the  doctrine  of  uses  in  its  introduction  and  developim-nt  :  ii 
became  at  last  the  common  method  of  enforcing  simple  con- 
tracts, but  originally  was  not  an  action  on  the  promise  itself, 
but  on  the  breach  of  a  duty  incident  to  the  promise,  a  "  tort 
founded  in  contract,"  as  the  modern  phrase  runs.  Tli«-  ..l.j.-.-t, 
in  fact,  was  to  get  a  remedy  where  the  contract  iteelf  could 
not  be  sued  on  in  any  of  the  recognised  forms  of  action.  I 
do  not  know  what  there  was  to  prevent  the  judges,  if  they 
had  chosen,  from  holding  that  a  conveyance  to  uses  created  a 
duty  in  the  feoffees  whirh  would  support  an  action  of  auump- 
sit  in  case  of  breach  or  neglect  Again,  they  might  well 
enough  have  given  cestui  que  use  an  action  of  account  for  the 
profits,  or  an  action  on  the  case  analogous  to  it  Neither 
of  these  remedies,  however,  would  have  been  anything  like  so 
effectual  as  the  Chancellor's  decrees. 

Bacon's  summary  of  the  mischiefs  aimed  at  by  the  statute 
is  worth  citing.     (Works,  ed.  Spedding,  vii.  418.)     "  Th 
ticular  inconveniences  by  the  law  rehearsed  may  be  r« 
to  four  heads :  first,  that  these  conveyances  in  use  are  weak 
for  consideration"  (i.e.  made  without  fitting  deliberation); 
"secondly,  that  they  are  obscure  and    doubtful    for   trial: 
thirdly,  that  they  are  dangerous  for  want  of  notice  and  pub- 
lication ;    fourthly,  that  they  are  exempted  from  all  such 
titles  as  the  law  subjecteth  possession  unto." 

Notwithstanding  the  dislike  of  the  common  lawyers  to 
uses,  the  sages  of  tin-  law  did  not  scruple  to  employ  them  for 
their  own  convenience.  Littleton  had  lands  in  use,  and  in 
1481  disposed  of  the  use  by  his  will  (see  it  set  out  in  the 


V.)L 
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Estates  t  d  by  one  or  more  estate*  tail  in 

remainder,  were  a  known  form  of  disposition  as  early  as  the 
fourteenth  eenturv       In  the  Calendar  of  Patent  Roll* 
.xl  1H08)  this  grant 

.  nclesdon  pro  vita,  ram* 

diver* i.  filiu  >uu  in  generali  Ullio  omnia  sua  herediumcnu 
in  \\  y  in  partibus  de  MaylorseyatntUa  per  senric' 

quartae  partis  unius  feoi 

On  the  next  )«ge  is  a  grant  of  successive  estates  uil  with- 
out a  preceding  life  estate  : — 

:,  x  connrmavit  Joh;.  rk<r  in  generali  Ullio 

iliis  in  generali  Ullio  cert'  haeredit'  in   Ellerker  ei 

tlaf  per  Episcopum  Dunolm'  [tic]  pro  annno  reddit'  3s.  Od.* 

the  later  time  of  Edward  I.  there  appear  several  granU 

in  tail,  often  to  a  man  and  his  wife,  and  sometimes  there  is 

a  remainder  in  fee-simple  (&  p.  61,  coL  8  at  foot) ;  but  for 

the  most  part  the  grant*  abstracted  are  in 

The  history  of  the  further  development    t 
traced  by  the  late  Mr.  Jo»hua  Williams  (Tnauadwtu  of  to 
Juridical  Son**  L  45).     He  states,  as  the  result  of  a  care- 
uuination  of  document-  preserved  in  the  MS.  collections 
ith  Museum,  that  limitations  in  substantially  the 
;  m  to  the  use  of  a  man  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  were  not  uncommon  in  the  latter 
part  of  the  sixteenth   c.  the  parties  being  content 

apparently  to  take  the  risk  of  the  contingent  remainder, 
being  destroyed  by  the  feoffment  (or  other  act  amounting  to  a 
s),  '  .re  by  waste,  etc.,  of  the 


The  Introduction  of  trustees  to  presenre 
remainders  in  order  to  meet  this  risk  is  ascribed  by  a  pro- 
fessional ti  was  established  by  the  middle  of 
the  last  century  (Blackstone,  ONUS*.  II.  172  ;"  op.  Lord  Hard- 
r.  Cotton,  1    hi.  k.  188,  191,  and  the  argu- 
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of  the  same  case,  1   Ves.  Sr.  52  i,  •  lando 

Bridgman  and  Geffrey  Palmer,  whose  invention,   it   is  sug- 
getted,  was  shai ;  the  tionMes  of  tin-  civil  Wars  to 

tin-  Letter  sernrinu'  of  tin  ir  clients'  estates. 

In    Orlando    Brid^'man's    I'rcccdents   of   Conveyances    the 
limitation  to  a  trustee,  after  the  determination  of  tin-  : 
for  life's  estate,   and    during    his    natural    life,   "upon   trust 
only  for  preserving  tlie  contingent  uses  and  estates  h 

mited,  and  to  make  entries  for  the  same  if  it  .-hall  l>e 
needful,"  appears  in  regular  use  (though  sometimes  it  is 
omitted  ,  and  in  that  form  it  does  not  appear  to  occur  ••ailirr. 
Limitations  curiously  similar  in  form,  though  <lill'i-rin_'  fr«.m 
this  in  substance,  as  careful  examination  will  >ln.w, 
however,  in  use  nearly  a  century  before.  In  Holcroft's  case, 
Moore,  486,  we  find  an  estate  settled  by  fine  in  the  second 
year  of  Mary  (1554-55)  to  the  use  of  Sir  John  Holcroft  the 
younger  for  life  "so  hm^  and  until  he  attempt  to  alien,  and 
then  to  the  use  of  Hamlet  [Holcroft],  and  the  heirs  males  of 
his  body  during  the  life  of  Sir  John  the  younger  ;  and  im- 
mediately after  his  death"  remainders  to  the  first  and  other 
sons  of  Sir  John  the  younger  in  tail  male,  down  to  the  fourth 
son  inclusive,  remainder  to  Hamlet  Holcroft  in  tail  male,  re- 
mainders over.  The  estate  limited  to  Hamlet  during  Sir 
John's  life  comes  exactly  in  the  place  where,  in  Bridgman's 
and  later  settlements,  the  estate  of  the  trustees  to  preserve 
contingent  remainders  would  come.  But,  for  whatever  pur- 
pose it  was  inserted,  it  cannot  well  have  been  to  preserve  the 
remainders  to  Sir  John's  unborn  sons  ;  f..r  supposing  that  no 
son  was  in  existence  when  Hamlet  entered  upon  Sir  John's 
attempt  to  alien  (and  assuming,  which  is  not  clear,  that  the 
"attempt  to  alien"  refers  to  atortious  conveyance  of  the  f. •»-, 
and  not  merely  to  alienation  of  the  life  estate),  then  Hamlet's 
estate  tail  pur  auter  vie  and  his  remoter  estate  tail  in  re- 
mainder would  coalesce  and  shut  out  the  int< •rme.iiate  con- 

.linders.     It  seems  to  have  been  intended  • 
as  a  check  on  the  tenant  for  life.    Only  one  step,  ho\\  •  -\ .  r,  w;is 
needed  to  make  an  estate  of  this  kind  a  protection  for  the 
remainders  as  well,  and  that  step  was  taken  l.y  Brid^inan  and 
I'alnier  when  tl  rustee  specially  appointed 


.- 

••  purpose,  <  an  express  dar  Ural  ton  of  UM  trust. 

Modern  conveyancing  aa  a  whole,  and   the  regular  use  of 

•-,  :  .    ..-•    .:.    '          •     :  .          :  :.     :     ::.,  '.  .     .    .      .  /,     !:  .         .' 

.r  and  admirably  v 

historical,  is  given  in  UM  part  of  Blaekatone's 
alren  i;.-k  II  U 

>f  Blackatone  ia  nowaday*  un- 

v  reason  of  exaggerated  criticisms 

have  obtained  currency,  partly  from  UM  ravages  it  has 

Aa  to  the  history  of  the  rale  against  perpetuities,  UM 
latea  may  be  not  withotr  v  for  readen  of 

16*1  w      h.,  k's  case  (3  Ca  ;uiu- 

tiona  to  uke  effect  within  lives  in  being  bald  good,  and  an 
action  between  terms  of  yean  and  freehold 
nd 

16i»  <<arew  (V:  106,  and  SI, 

Oa,  Par).  137).     Twelve  months  after  lives  in  being,  K 

1609.     Scattergood  ».  Edge,  12  Mod.  287.     Still  doubt, 

u-ther  a  hf-  .-r  lu  ug  were  not  the  extreme 

It  was  a  grant  f  the  common   law  that 

alienation   should    be  encouraged;    f<»r    it    is   the   greatest 

preserver  and  promoter  of  industry,  trade,  anna,  and  -• 

.11..  1  this  was  visible  from  the  making  of  the  statute  7 v  Zfcmu, 

•minon  recoveries  were  found  out ;  and  theae  executory 

devises  had  not  been  long  countenanced  when  the  judges 

repented  them,  and  if  it  were  to  be  done  again,  it  would 

never  prevail  ;  and  therefore  there  are  bounds  aet  to  them, 

viz.  a  life  or  lives  in  beiir  rther  they  shall  never  go 

by   my   consent,   lei  Chancery  do  as  they   please*:    per 

•••:.     Stephens  v.  Stephana.     (Ca.  temp.  Talbot,  2S8.) 
devise  to  an  unborn  child  of  a  living  person  when 
he  shall  attain  the  age  of  twenty-one  yean  held  good. 
was  the  conclusive 
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55,     Blackstone.     (Otmm,    II.    174.)      "Tin-  at 
length  that  has  been  hitherto  allow,  .1  t.-r  tin-  contingency  of 
an  executory  devise  of  cither  kind  to  happen   in 
a  life  or  live^  in  l><-in£,and  one-and-twenl  v  y.-.trs  afterwards." 

1787.    Jee  R  Audley,  1  Cox,  :>.:.' i,  i  Ber,  Rep, 

von,  M.   R.)     The  rule  1  to  be  settled  . 

"it  is  grown  reverend   l.y  age,  and  is  not  now  to  be  1  : 
in  uj. 

1833.      Cadell  v.  Palnu-r,  in   House  of  Lords,   1   < 

:.'.      Tin-   term   not  exceeding  twnit y-one  years  which 
may  be  added  to  lives  in  being  is  a  term  in  gross, 
not  have  reference  to  any  minority. 

A    very   full   history   of   tin-    doctrine    is   contained    in 
Hargrave's  argument  in  Thellusson  v.  Woodford,  4  W 
sqq.   (also   separately   printed    in  his   Juridical   Arguments, 
vol.  ii.  ,  and  Sir  E.  Sugden's  in  Cadell  r.  Palmer. 

The  allowance  of  tin-  period  of  gestation  when  gestation 
exists  (but  not  as  a  term  in  gross  of  nine  or  ten  months)  is 
properly  treated  by  the  best  writers  on  the  subject  as 
not  a  special  clause  or  part  of  this  rule,  but  an  application  of 
the  general  principle  that  an  unborn  child  is  treated,  win-n- 
ever it  will  be  for  his  benefit,  as  being  actually  in  existence  ; 
and  I  have  so  stated  it  in  the  text.  It  is  now  judicially 
settled,  after  much  difference  of  opinion,  that  remainders  are 
also  subject  to  another  rule  which  is  not  merely  a  particular 
example  of  the  rule  against  perpetuities,  namely,  that  an 
estate  cannot  be  limited  to  any  child  or  issue  (as  purchasers) 
of  a  person  not  in  existence :  Whitby  v.  Mitchell  (1890)  44 
Ch.  Div.  8").  Much  mi^ht  be  said  about  the  history  of  the 
doctrine,  but  this  is  hardly  the  place  for  it.  The  learned 
reader  may  consult  Williams  on  Real  Property,  17th  ed. 
p.  380,  and  the  preface  to  voL  viil  of  the  Revised  Reports. 

A  question  in  some  measure  connected  with  the  doctrine 
of  perpetuity  is  how  far  there  can  exist  at  common  law  a 
fee-simple  determinate  otherwise  than  by  failure  of  heirs, 
or  by  the  re-entry  of  the  grantor  or  his  heirs  for  a  condition 
broken.  To  put  the  question  in  a  concrete  instance  :  apart 
from  the  Statute  of  Uses,  and  apart  from  any  question  of 
perpetuity,  is  a  grant  good  in  this  form  :  To  J.  S.  and  his 


..: 

*»  long  a*  Lim-oli.  i  ill,  or  at  a  certain  Urc, 

»hall  stand  f     IMowden  tbonght  tuch  A  gnuit  WM  good,  •** 
ojmUJ  by  way  a/ JMtatioa,  Ml  <oiuftK<m  (which  disi 
mutt  be  e. .  Scholattica's 

case,  a.  4  1  Coke  in  Heymor's  eve  (10  Rep.  976) 

•171  there  U  a  fee -simple  detcnninable  1 

^iahed  from  one  determinate  by  condition  ;  "  as  if  A 

iie  manor  of  D  to  bare  and  to  hoM  t 
it  heir*,  to  long  at  C  hat  brim  of  hit  bod/,  and  tbat  u 
called  a  fee-simple  limited  and  qualified."     No  remainder  or 
imnfon  can  be  expectan  There  U  abo  a  fee-ample 

deten  an  e«tat<- 

i  i»  known  »*  a  bate  fee ;  iu  nature  it  oompara 

n  learning.  In  Ltf.>rd't  case  (11  Rep.  49a)  we  read 
tbat  "  a  man  may  have  an  inheritance  in  fee-eimple  in  landt, 
at  long  at  tucb  a  tree  shall  grow,  became  a  man  may  have 
an  inheritance  in  the  tree  ittelf."  But  tbit  appeart  to  be 
•aid  only  in  the  course  of  argument  The  Year-Book  referred 
to  (27  Hen.  VIII.  296)  givet  the  fanciful  reaton  tbat  an  estate 
may  at  well  depend  on  the  life  of  a  tree  at  of  a  man.  Tbit 
alto  appeart  to  be  extra  judicial.  Neither  the  reaton  in 
Coke't  report  nor  that  in  the  Tear -Book  can  be  taid  to 
strength.  ;>otiUon. 

On  the  other  band,  Coke't  contemporary  Anderson,  Chief 
Pleat,  appeart  to  bare  been  of  the 

contrary  opinion  ;  according  to  what  it  given  iu  hit  reports 
S  139)  at  the  resolution  of  the  Court  in  Corbet's  case, 
the  only  determinable  fee-eimple  (not  upon  condition)  known 
to  the  law  it  a  bate  fee,  at,  when  a  villein  it  tenant  in  tail, 
and  hit  lord  enter*  on  him,  or  tenant  in  tail  it  attainted  of 
high  treason,  the  lord  or  the  Crown  bat  a  fee-eimple  deter- 
minable on  the  failure  of  issue  inheritable  under  the  gift  in 
tail  :  he  teemt  to  think  partiet  cannot  make  a  gift  in  fee- 
simple  determinable  in  any  other  way  than  by  entry  for 
•n  broken,  which  it  a  The  cases 

and  opinion*  in  the  Year- Books  rv  a  Anderson  are 

partly  unvcrifiable  by  reaton  of  wrong  or  misprinted  refer- 
encet,  partly  not  to  the  point,  being  concerned  with  condi- 
tions against  alienation  by  a  tenant  in  tail,  and  in  one  place 
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i;t  11.  VII.  :M    there  is  an  nun-sol-.  <-nce  of  op 

re  be  a  fcollnu-nt  in  fee  for  "so  long  aa  J.  S.  ha* 
it  is  asserted  on  the  one  part  an>l  denied  <>n  the  <>tli 
the  "condition"  (but  a  condition  in   tin-  ]>n  ]><r  sense  can 
hardly  be  meant)  ia  void  ;  the  reporter  add*  "  idi •••  qi 

no  writer-  agreed  either.     Some,  and  notably 

;  i  all  is,  ful  low  ing  Preston,  are  confident  that  such  estates 
can  exist,  some  that  they  cannot 

On  the  whole,  it  appears  that  the  point  has  nev« -r  been 
settled.  I  cannot  help  thinking  that  the  silence  of  Coke's 
(ommentaryon  Littleton  (where  surely  he  would  ha 
plained  the  nature  of  such  estates,  and  distinguished  them 
from  estates  upon  condition,  had  In-  deliberately  alh-wrd 
them  :  see  especially  2146)  weighs  mi: 
in  his  reports.  Also  it  is  strange  that  Littleton  himself  (ss. 
380,  381,  etc.)  had  nothing  to  say  of  such  estates,  if  in  his 
time  they  were  known  to  the  law.  It  may  be  that  after  tin- 
statute  De  Donis  an  estate  to  A  and  his  heirs  as  long  as  B 
shall  have  heirs  of  his  body  (as  put  in  Srym«>r's  case)  was 
exceptionally  allowed,  or  thought  allowable,  by  analogy  to 
a  base  fee. 

If  a  fee-simple  determinate  on  an  arbitrary  event  is  a 
possible  estate  at  common  law,  it  seems  to  be  not  within  the 
rule  against  perpetuities.     It  also  seems  probable  that 
the  statute  of  Quia  emptores  the  possibility  of  reverter  would 
In-long  not  to  the  grantor  or  his  heirs,  but  to  the  chief  lord 
of  the  fee.      Whether  such  possibility  (if  any  such  th<  : 
be)  is  a  "possibility  coupled  with  an  interest"  within  8  &  9 
Viet  c.  106,  s.  6,  so  that  it  may  now  be  disposed  of  by 
is  a  point  that  may  be  considered  at  leisure  by  the  cur 

The  learned  reader  is  further  referred  to  th.  r.  marks  of 
Pr«.f.  J.  C.  Gray,  of  Harvard  University,  and  Mr.  II.  \V. 
<  'hallis  on  Determinable  Fees  in  the  Law  Quarterly  Review, 
iii.  399,  403. 

NOTE  H 

The  law  relating  to  the  settlement  and  transfer  of  land. 
and  various  proposals  for  its  amendment,  are  con-id«-: 
the  following  recent  publication*: — 


-. 

Una  Tnui.f,  had  by  order  of  U*  Bar  OomailU*. 

ll.iit.-r*., -tli-,    ISM       ft     /  .--      (     •''"       /-     M  , 

'oment  on  the  Und  Uwm.     By  the  Council  of  ih« 
laeorporated  Uw  s.  .<  UniiMi  Kingdom.    London : 

worth.,  19A6.     (>  the  article  eitod  btlov. 
On  UM  Tr»i.  (.biiuionr.     In 

•/iMftorly  JKmMf,  1686,  i  f  UM  MM 

volume  UM  MOM  writer  givw  A  concuc  critioU  aeeovnt  of 
a  numWr  of  imru  and  article*  on  UM  tubject,  of  which  UM 
ttlM  m  ti.,r.  i  ::.  s  i 
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Uw..  Ai  •  he  Solicitor*'  Journal,  1886,  January  80 
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Kegbtration  of  UUe  to  land,  and  how  to  ctfablith  it  without 
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The  Land  Tranafer  Bill  SoKttor't  Journal,  April  9,  10, 
1887.  The  Moood  article  giret  a  list  of  publication!,  in- 
flu-ling  documents  on  the  Torrent  nyitem  in  the  Australian 
0  :  DMI 

Tranafer  of  Land  by  Regutration  of  Title,     By  T.  R. 

Dill.     London:  Ca-ell  and  Co.,  1 89S. 
- «  on  Land  Tranafer  in  variou*  Coontriea,    By  Charlee 
ForteKue-Bhckdale.     London  :  LAW  Timm  Office,  1804. 
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THIS    aeries    is  intended   to   meet    the   demand   for 
aooessible  int  n  on  the  ordinary  condition*  and 

the  current  terms  ..i  mir  political  life. 

The  series  deals  with  the  details  of  the  machinery 
whereby  our  Constitution  works  and  the  broad  lines 
upon  which  it  has  been  constructed. 

The  books  are  not  intended  to  interpret  disputed 
points  in  Acts  of  Parliament,  nor  to  refer  in  del 
clauses  or  sections  of  those  Acts ;  bnt  to  select 
sum  up  the  salient  features  of  any  branch  <>t  U-- 
lion,  so  as  to  place  the  ordinary  citizen  in  poasesftioti 
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